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NOTE AS TO THE REFERENCE TO RECORD NOW PRINTED 
WITH THE TITLE OF EACH CAUSE. 



The Beference to Eecord, wliich is noted on the biU, gives the year of 
filing, the initial letter of the surname of first Flaintifl^ and the con- 
secutive number of the biUs of that year and letter, and leads to the file 
of pleadings in the Becord and Writ Clerk's Office. 

The year, letter, and number, also lead to the entry of the cause in 
the Cause Books. The Cause Books commence in the year 1842. As to 
causes commenced before the 2nd of November, 1852, they contain the 
dates of pleadings and formal proceedings. As to subsequent causes 
they contain, in addition to these particulars, the dates of aU decrees, 
orders, reports, and certificates made since the 30th of November, 1855. 
In these books there is entered against every decree or order a reference 
to the volume and folio of the Begistrar's Books for the year, where the 
decree or order wiU be found in extenso. 

No reference is written against reports or certificates, but the dates, 
extracted from the Cause Book, lead to the corresponding entries in the 
Volumes of Beports and Certificates, and the Index thereto. 

The Cause Books are kept in the Becord and Writ Clerk's Office. 

The Begistrar's Books and the Index thereto, and the Beports and 
Certificates and the Index thereto called the Calendar of Beports, are 
kept in the Beport Office, a branch of the Becord and Writ Clerk's Office 
under the same roof. 

For the time of commencement of year in the " Begistrar's Books," see 
1 Seton, pp. 2, 3. 

When the Beference to Becord is not known, it may be found by 
searching for the necessary period the Index to Cause Books kept in the 
Becord and Writ Clerk's Office. 



In searching for decrees, orders, reports, and certificates made in 
causes commenced before the 2nd of November, 1852, or made in sub- 
sequent causes before the 30th of November, 1855, or made in matters, 
the old method must still be followed, viz. : 

If a decree or order is required, search in the Beport Office the Index 
to the Begistrar's Books ; if a report or certificate, search in the same 
office the Calendar of Beports. The Index to the Begistrar's Books 
gives the reference to the Begistrar's Books, and the Calendar of Beports 
the reference to the Volumes of Beports and Certificates. 



Affidavits are filed in the Becord and Writ Clerk's Office, where the 
Index thereto may be searched. 

Petitions are filed in the Beport Office, where the Index thereto may 
be searched. 



{Including Bankruptcy C(i9ca) 
BEFORK 

THE MASTER OF THE ROLLS, 

THE 

VICE-CHANCELLORS, 

ANT) THE 

CHIEF JUDGE IN BANKRUPTCY. 



LYALL V. LYALL. M. r, 

[I860 L. 115.] 1872 

Succession Duty-^Fortign Domicile SeitlemenU-JResiduary Estate. J^hf ^ : ^o*'- '♦• 

By a marriage settlement executed in England the husband assigned to 
trnstees (aU domiciled and resident in England) an English policy of assu- 
rance, effected on his own life for £2000, payable at the expiration of six 
months after his death, and a sum of £1047 3«. 8t/. Consols, and covenanted 
to pay to the trustees within three years a sum of £1000 ; and it was declared 
that the policy moneys and the £L000 should be held upon trusts for invest- 
ment and payment of the income to the wife for life, and then to the husband 
for life, and then for division among the children of the marriage. The 
husband died within three years, having been at the time of his marriage, 
and thenceforth, up to the time of his death, domiciled in New South Wales, 
The wife survived only three months, and left one child, the Plaintiff, who 
was also domiciled abroad. At the time of the wife's death neither the policy 
moneys nor the £1000 covenanted to be paid to the trustees of the settlement 
had been paid to them : — 

Edd, on the authority o( Attomey-Oenerdl v. CampheU (1), that succession 
duty was payable by the Plaintiff on the funds to which he became entitled 
under the settlement. 

By his will| the husband appointed trustees and executors in New South 



(1) Law Bep. 5 H. L. 524. 
Vol. XV. B 



Lyall. 



2 EQUITY CASES. [L. B. 

M.B. Wales to collect his residuary estate (which was all locally situate iu that 

country), and transmit the same to trustees and executors in England, who 

IJJ^ were to invest the funds so transmitted in Government fands or real securi- 

Ltall ties, and pay the income to his wife for her life, and after her death to 

•• divide the same among the children. At the time of the wife's death no 

part of the residuary estate had reached the hands of the English trustees, 

hut large remittances were afterwards made to them : — 

Held, that no succession duty was payable by the Plaintiff on the funds to 
which he became entitled under the will. 

In May, 1850, John Campbell LyaU, of Sydney, in New South 
WaleSy intermarried with Octavia Sophia Nunn, of Colchester, in the 
county of Essex, The marriage was solemnized in England. Pre- 
vious to the marriage a settlement was executed by and between 
John Campbell LyaU, of the first part, his intended wife, of the 
second part, an^ the Defendants WiUiam LyaU, Thomas ShuH 
Atkins, and Soger Sherly Nunn (all resident in England), trustees 
of the settlement of the third part The settlement recited that the 
husband had insured his life with an English life assurance com- 
pany for £2000 (payable at the expiration of six months after his 
death), and had invested £1000 in the purchase of £1017 Zs. Sd. 
Consols, in the name of the trustees ; and in consideration of the 
marriage, the husband thereby assigned the policy to the trustees, 
and covenanted to pay to them, within three years from the date of 
the settlement, the further sum of £1000; and it was thereby 
declared that the proceeds of the said policy and the said sum of 
£1047 38. 8i. Consols, and also the sum of £1000 covenanted to be 
paid as aforesaid, should be held by the said trustees in trust to 
invest the same in Government stocks or real securities, or such other 
securities as therein mentioned, in trust to pay the income thereof 
to the wife for her life, for her separate use, and after her decease 
to the husband for his life, and after the decease of the siirvivor, 
in trust for the children of the marriat^e, as the husband and wife 
should jointly appoint, and, in default of such appointment, upon 
trust for all the children of the marriage, equally to be divided 
between and among them, if more than one, share and share alike 
as tenants in common, and in case there should be but one child, 
then upon trust for such only child ; the shares of sons to be vested 
at twenty-one, and to be assigned or transferred to them at the 
same age, unless the same should happen in the lifetime of the 
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husband and wife, and then immediately after the decease of the M. B. 
survivor of the husband and wife. 1872 

. In August, 1850, John Gampbdl LyaU made his will, and thereby Ltall 
appointed JoJm Brovon and William Brown, both of Sydney, in 
Neiv South Wales, executors and trustees of. his will, for the pur- 
poses of collecting, getting in, converting into money^ and remitting 
to his executors and trustees in England, all and singular his 
eitate, property, and moneys at Sydney. The testator then pro- 
ceeded to bequeath all and singular his estate, property, moneys, 
and cfTects at Sydney to the said John and WiUiam Brown, upon 
trusts, to sell such portion thereof as should be saleable and should 
not consist of money, and to collect and get in all moneys due to 
him ; and to remit the proceeds to England to his executors and 
trustees thereinafter named for carrying into effect his will in 
England, And tl^e testator then appointed William LyaU, and his 
son William Andrew LyaU, executors and trustees of his will in 
JEngland, for the purpose of collecting and getting in all his assets 
and estates in England, and for receiving all the property and 
moneys which should be transmitted or remitted from Sydney, and 
for the general purpose of carrying his will into effect And the 
testator directed his last-mentioned executors and trustees to invest 
all his moneys on Government funds or real securities at interest, 
and to pay the income to his wife during her widowhood for the 
support of herself and her children ; and after her death upon trust 
to transfer, pay, and divide the same unto and among his chil- 
dren in equal shares and proportions, and to be vested in sons on 
attaining twenty-one, and in daughters on attaining that age, or 
marrying. 

The testator died at Sydney, in New Souih Wales, on the 24th of 
April, 1853. He was at the time of the settlement executed on 
his marriage, and thenceforth until his death, domiciled at Sydney, 
and all the estate and effects to which he was entitled at the time 
of his death were situated there. His widow survived him three 
months, and died on the 20 th of July, 1853, leaving Soger Andrew 
LyaU, the Plaintiff in this suit and the only child of the mar- 
riage, her surviving. The Plaintiff was bom in Sydney, and was 
by domicile of birth a foreigner, and such domicile had not been 

changed. At the time of Mrs. LyaUs death none of the moneys or 

2? 2 2 
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M. R. property subject to the settlement, except the £1047 Consols, had 
1872 come to the hands of the trustees thereof, and no part of the 
Lyall testator's estate had been remitted to England. 

In 1860 the Plaintiff, by his next friend, institated a suit in this 
Court for execution of the trusts of the settlement and adminis- 
tration of the testator's estate. Under the decree and orders made 
in the cause, the £1017 Sa. 8d. Consols, and the proceeds of the 
inyestment of the £2000 secured by the policy of assurance 
(making together the sum of £4277 28. lid. Consols), i^ere trans- 
ferred into Court to ^'the settlement account," and the £1000, 
covenanted to be paid by the settlor to the trustees of the settle- 
ment at the end of three years, was made good out of the estate of 
the testator and invested in Consols, which were afterwards trans- 
ferred to the same account. The residuary estate of the testator 
was also invested in Consols, and the investment was transferred 
into Court to " the will account," and a sum of upwards of £18,000 
Consols was standing to the credit of the last-mentioned account. 

The Plaintiff, having attained the age of twenty-one, now peti- 
tioned for transfer to himself of the funds in Court. It was admitted 
that succession duty was payable on the £1047 Ss. 8d. Consols, 
but the Crown claimed duty on the other funds standing to the 
settlement account, and also on the funds standing to the will 
account. 

Sir JB. Bagjallayy Q.C., and Mr. Eemming^ for the Petitioner :— 

The Plaintiff's title to the funds accrued in July, 1853. At that 
time there were no funds in England subject to the trusts of the 
settlement or the will. The policy moneys were not payable until 
six months after the death of the insured, and had not been paid ; 
and no part of the testator's estate had been remitted to England^ 
either for the purpose of fulfilling the contract in the settlement, 
or upon the trusts of the will. The case is governed by WaUaee v. 
Attorney General (1), where it was laid down that the residuary- 
estate of a testator domiciled abroad is not subject to succession 
duty. In Attometf'Oeneral v. Campbell (2) the question was whether 
a particular fund formed part of the residue or had been severed 
therefrom : the House of Lords held that it had been severed, and 

(1) Law Rep. 1 Ch. 1. (2) Law Rep. 6 H. L. 524. 
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bad become an EngliBh trust fund, and therefore that doty was M. n. 
payable ; but in the present case there had been no severance, and 1872 
the fund was not in England when the Plaintiff's title accrued. lyIll 



V, 



Mr. E. G. White, for the Executors of the tenant for life. ^2^ 

The SoUeiiar-Oeneral (Sir O. Jessel) and Mr. W. W. Kardake, 
for the Crown : — 

Firsty as regards the policy moneys. The policy was with an 
English assurance company, and was assigned to English trustees. 
It has been decided that money due on a policy is property within 
the meaning of the Stamp Acts ; it was property in England, for 
both the debtor and creditor were resident there ; and the fact that 
the debt had not been paid at the date of the succession is wholly 
immaterial. 

Next, as regards the £1000 covenanted to be paid to the trustees 
of the settlement. This was a de^ due from the testator to 
English creditors ; it had therefore, in the eye of the law, a locality 
in England, the domicil of the creditors: Story's Conflict of 
Laws, s. 399. It was subject to the jurisdiction of English courts, 
and is liable to succession duty according to the principles laid 
down in Attorney-General v. Campbell (1). It was money payable 
under an ** engagement/' within sect. 1 of the Sueceseion Duty Act. 
Then as to the residuary estate. The testator directed that to be 
transmitted to this country, and invested and administered here. 
It is, therefore subject to succession duty, according to the case 
last cited. If a testator dies here, having debts due to him in 
Australia, the executors may be sued for probate and legacy duty, 
and it is no answer to say that the property is not in this country. 
So here, it is no answer to say that the property was not in this 
country when the succession accrued. The English trustees and 
executors had the right to compel the Australian executors to pay 
to them ; that created an obligation on the part of the Australian 
executors in the nature of a debt to the English trustees — a debt 
payable in England to persons domiciled there ; and therefore, in 
the eye of the law, having a locality in England. It is true that the 
Australian executors were entitled to a reasonable time to transmit 

(I) Lftw Bep. 5 H, L. 624. 
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t BL B. the property to England, but the only effect of that would be to 

1872 entitle the English executors to a reasonable time to pay the duty. 

\^u. The case of Aitomey-General v. Brunning (1) shews that for fiscal 

- ''•' purposes the time at which the property is transmitted to England 

" — is immaterial. 

In the judgment of Lord Cranworthy in WaUaee v. Attorney- 
General (2), there are dicta inconsistent with this line of reasoning ; 
but these dida were dissented from by the House of Lords in 
AUomey-General v. Campbell (3), though the decision itsplf was 
approved of. If a person domiciled in Paris gives a legacy to a 
Parisian, the mere circumstance that the legacy consists of a sum 
of Consols does not render it liable to legacy or succession duty ; 
but a legacy payable to an Englishman is property in England ^ 
and liable to succession duty. Here the residuary estate of the 
testator was payable to English trustees, who were to hold it upon 
trust for the testator's widow for life, and then for the Plaintiff; 
by the widow's death a succession accrued, on which duty is 
payable. 

Sir B, Baggallay, in reply : — 

K a Frenchman gives a legacy of Consols to a Frenchman, 
succession duty is not payable thereon: WaUaee v. Attomey- 
General ; but if the Frenchman directs his executors to set apart 
a fund of Consols and pay the income to A, for life, and then 
transfer the fund to £., succession duty is payable, according to 
Attorney-General y. Campbell. Between them, these two cases shew 
that two things are necessary in order to entitle the Crown to 
succession duty : 1. a settlement; 2. the appropriation of a fund 
in England upon the trusts of the settlement. Here there was a 
settlement, but no appropriation of property in England at the 
time when the alleged succession accrued ; the claim to duty 
therefore fails. 

As to the fund representing the policy moneys, the testators 
estate was the creditor, not the trustees of the settlement ; if, there- 
fore, the locality of the' debt is regulated by the domicil of the 
creditor, the debt must be treated as being foreign property. More- 

(l) 8 ^. L. C. 243. (2) Law Eep, 1 Ch, 1, 

^3) Law Rep. 5 H. L. 524, 



Nov. 4. LoBD EoMiLLY, M.R. : — 

This is a petition for the payment out of a fund in C^urt, on 
which the Ciommissioners of Inland Eevenue claim succession duty. 
It raises an important question on the construction of the Succession 
Duty Act, which has been much discussed ih the Court of Chancery 
and the House of Lords, and which, as far as I can judge, from 
examining the cases and the observations of the Judges in deciding 
them, has been the subject of some conflict of opinion. 

The facts are these. [His Lordship stated them, and continued :] 
Succession duty is claimed on the three sums constituting the 
settlement fund. The liability to pay succession duty on the 
£1047 3s. 8d. Consols invested at the date of the marriage, on the 
trusts of the settlement, is not disputed. 

The question arises on the money secured by the policy on the 
life of the settlor, and also on the sum of £1000 covenanted to be 
paid by him three years after the date of the settlement. 

Both these sums were payable for the first time after the death 

of the settlor. 

By the terms of the policy the money thereby secured was not 
payable till six months after the death of the settlor. The covenant 
to pay the £1000 was not enforceable till three years after the 
date of the settlement, and therefore no debt arose until the 22nd 
of May, 1853, which was one month after the death of the settlor. 
On behalf of the Petitioner it is contended that no succession duty 
can arise before the property is in existence which is to be settled ; 
that the trusts cannot arise until the property is in existence in 
the hands of the trustees who are to execute the trusts, and that 

(1) 12 CI. & P. 1. 
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over, the policy money was not payable until a date subsequent to M. R. 
the death of the widow, and therefore to the date of the alleged i872 

succession. Lyall 

Then as to the £1000 covenanted to be paid to the trustees of the 

settlement^ the testator did not live long enough to entitle the 

trustees to sue him. 

[He referred to Thomson v. Advoeate-Oeneral (1).] 
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M. B. this could not be, so far as related to the £1000 covenanted to be 
1872 paid, till the Australian trustees remitted the £1000 to the settle- 
Ltall luent trustees ; and as regarded the policy of assurance, till the 
money thereby secured was paid to them by the insurance company. 
On the other hand, for the Commissioners of Inland Bevenue, it is 
contended, as regards the £1000 covenanted to be paid, that the 
locality of a debt is where the creditor resides ; and that £1000 
due by an Australian to an Englishman is English personal pro- 
perty, and consequently that ,the creditors were English trustees, 
and the money due to them by the testator was English property, 
to which, at the death of the survivor of the settlor and his wife, 
the Petitioner succeeded under the trusts of the settlement ; and 
that the domicil of the Petitioner does not affect the question ; 
and that if neither he nor the property had ever come to this 
country, still the trustees would have been liable to pay the suc- 
cession duty, and that they must recover it from the Australian 
executors, as part of the charges they were liable to pay for their 
testator out of his estate. 

In answer to this, it is urged that by the case of Thamaon v. 
Advoeate-Oeneral (1), it is determined that the rule MdbtUa m* 
quunlwr personam applies as regards the Lepaey Duty Act, and con- 
sequently that in this case the property cannot under these Acts 
be properly treated as English property. In answer to this, the 
commissioners contend that this rule is confined to the Legacy 
Duty Acts, and does not apply in the case of the Stuxessian Duty 
Act. 

The case principally relied upon for the Commissioners of Inland 
Revenue is the case of the Atiomey-Oeneral v. GampbeH (2), heard 
before the House of Lords, in April of this year. The case so relied 
upon was to this effect : — 

William CaUanane, who was by birth an Irishman, but who bad 
for many years resided and carried on business at Oporto, in the 
kingdom of Portugal, and who, for the purposes of that case, was 
taken to have acquired a Portuguese domicil, in the year 1853 
came to London for medical advice, and died there on the 11th day 
of September, 1853. By his will, which was made in England a 
few days before his death, aQ4 was in the English form, he gave 

(1) 12 CI. & F. 1. (2) Law Rep. 5 H. L. 624. 
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the residae of his estate (which chiefly consisted of the profits of H. B. 
his business carried on at Oporto) to foar trustees, of whom three 1872 
were Englishmen and resident in England, and the fourth was an ltall 
Irish Boman Catholic priest resident at Oporto, upon trust for 
conversion, and with a direction to invest the proceeds of such con- 
version in the £3 per Cent. Consolidated Bank Annuities of Great 
Britain; and the trustees were directed (amongst other trusts) out 
of the income to pay an annuity to the testator's sister, Elizabeth 
Callanane, for her life. She died in 1870, when the annuity deter- 
mined, and the funds which were set apart to meet the annuity 
under a direction to that eflfect in the will then fell into the resi* 
duary estate which the testator, by his will, disposed of on trusts 
in favour of his son and two daughters. 

It came originally before me (1) and I thought that the Sucees- 
non Duty Ad did not apply, because, in my opinion, the life 
annuity, which was the fund said to be settled, was merely a 
charge on the residue, and might have been satisfied without any 
investment by the purchase of an annuity for her life, and that 
whether the testator was a natural-bom subject or not, the duty 
payable on the residue and on the annuity would be legacy duty 
and not succession duty. I held also that I was bound by the 
decision in the case of Wallaee v. Attomey^Oeneral (2), and that 
the observations made by the Lord Chancellor CranuH)rth in de- 
ciding that case exactly covered the case then before me. The 
Solicitor-Greneral, in argument before the House of Lords, stated 
that the exact point had been decided the other way once by the 
Yice-Chancellor Stuart and once by the Vice-chancellor Malins. 
The cases referred to are: In re Smith's Trusts (3) and In re 
Badarfs Trust (4). 

[His Lordship then stated briefly the effect of these cases, and 
of In re Wallop's Trust (5).] 

It will be observed that they none of them touch the point on 
which I principally relied in deciding that case, which was to this 
effect : that it was a case of legacy duty and not of succession duty, 
and that if in that case all the legatees had been liable to legacy 

(1) Law Bep. 11 £q. 378, sub. nom. (3) 12 W. R. 933. 
CaUanane v. CampbeU. (4) Law Rep. 10 £q. 288. 

(2) Law Rep. 1 Cb. 1. (6) 1 D. J. & 8. 656. 
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M. B. duty the duty payable would have been under the Legacy Duty 

l$7e Act and not under the Suceemon IhUy Act 

Ltalii ^^® ^^® ^^ Attorney-General v. Campbell (1) was heard 6« j)ar^e, 

*- no one appearing for the Bespondent ; and though the point on 

— which I mainly relied was only slightly alluded to by one of the 
counsel in the argument before the House of Lords, and was not 
noticed in their Lordships' judgment, yet the judgment they did 
pronounce does appear exactly to apply to the case now before me. 
In that case their Lordships decided that when a person, whether 
an alien or a British subject, succeeds to property under a British 
settlement vested in British trustees, he is liable to pay succession 
duty, whether the settlement be made by an alien or a British 
subject, and whether the settlement be made by deed or will, and, 
as I understand, wherever the property is locally situated. As to 
the case of Wallace v. Attomey-Qeneral (2), they did not expressly 
overrule it^ but they held that it did not apply to or affect the case 
before them, as it was one of legacy duty, and the case before them 
was one of succession duty. This is unquestionably tru6, if, as they 
assumed, the case then before them was a case of succession duty, 
but not if, as I thought, the case before them was one of legacy 
duty. The case, however, in any view of the case, was materially 
affected by the dicta of the Lord Chancellor Cra/Moorth. Of course 
the question in the case now before me is one on the construction 
of the Succession Duty Act, and has nothing to do with the JjOffocy 
Duty Acts ; and on this point their Lordships thought the case of 
the Attorney-General v. Campbell so clear, that assuming that the 
point which was argued, and on which they decided, was the only 
point which arose in the case, although no argument was adduced 
for the Bespondents, they thought it useless to ask for the assist- 
ance of any of the Common Law Judges. It is unquestionable 
that I am bound by this decision of the House of Lords ; still, I 
cannot but remark that the question seems to me to be left in an 
unsatisfactory position. It is quite settled that the words of the 
Legacy Duty Act do not include the case of an alien disposing by 
will of property situate in this country. The words of that Act are 
these : "Every legacy given by any will or testamentary instrument 
of any person." Upon these words the House of Lords, consisting 

(1) Law Rep. 5 H. L. 524. (2) Uw Rep. 1 Ch. 1. 
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of Lords Lyndhurstf Brouglmm^ and Campbell, decided in the case H. B. 
of Thomson v. Advocate-General (1), that the will and legacy of a 1872 
foreigner was not a will and legacy within the meaning of the lyau. 
statute of 36 Geo. 3, and that consequently legacy duty was not 
payable, and that the personal property, whereYer situate, followed 
the domicil of the testator. They decided this after summoning 
the Judges who gave their unanimous opinion after hearing a long 
argument before them on both sides. 

The words of the Succession Duty Act are just as large. By tho 
interpretation clause, "property" means every species of property, 
jiiud the Act applies to everybody. The 2nd section is this: 
" Every past or future disposition of property, by reason whereof 
luxj person has or shall become beneficially entitled to any pro- 
perty or the income thereof upon the death of any person dying 
after the time appointed for the commencement of this Act .... 
shall be deemed to have conferred or to confer on the person en- 
titled by reason of any such disposition a * succession.' " 

The question here is whether this is a settlement and a succes- 
sion within the meaning of the Act. The words, as I have observed, 
are equally large in both cases. I think, to use the words of Lord 
Chief Justice Tindai^ that these words must admit of some limita- 
tion in their application, ** for they cannot in reason extend to every 
person everywhere, whether subjects of this kingdom or foreigners, 
and whether at the time of their death domiciled within the realm 
or abroad." It. may be admitted that there is this distinction 
hetween legacy an4 settlement: that if a foreigner think fit to settle 
{property locally situate in England according to English laws it 
must be subject to all English laws, including that which relates 
to succession duty, and that in this respect the Succession Duty 
Act must be more extensive than the Legacy Duly Act ; but it is 
difficult to see how that can apply to a foreigner who includes in 
an English settlement not only property locally situate in England, 
but also property locally situated abroad, and settled for the enjoy- 
iBent in succession of other foreigners. 

The observations made by Lord Cranworlh in Wallace v. Attor- 
ney-Oeneral (2) bear strongly on this part of the case. It is stated in 
argument, and this statement is adopted by the learned Lords in the 

(1) 12 CI. & F. 1, (2) Law Rep. 1 Ch. 1. 
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M. B. case of the Attomey-Oeneral y. CamjIbeU (1), that the case of Wallaoe 
1872 V. Attomey-OeneraJ (2) had no bearing on the qaestion before them, 
LvAix because it was a case of legacy duty and not of succession duty ; 
L^ Ai h ^^^ ^^ ^^^ same time another case was heard with it, Jews v. 
— - Shadtcell. If the statement so made bv the Solicitor-General and 
adopted by their Lordships was correct, everybody concerned in 
the case of Wailaee v. AUamey-Oenerdl itself fell into an error. It 
was supposed by the law officers of the Crown who argued the cace 
to be a case of succession duty, and they so treated and argued it ; 
it is so entitled by the reporter who reported it. As a question of 
legacy duty it was not argued ; it is cited by the marginal note as 
succession duty, and it was decided by the Lord Chancellor as a 
rase of succession duty; and though the facts of the case of 
Wallace do not appear to be other than legacy duty, yet the case 
of Jeves Y. Shadwdl was clearly one of succession duty if the case 
of AUomejf'Generdl v. CampbeU be one; for by it the claimant 
succeeded as legatee of the testatrix to property settled on her by 
a previous testator, and accordingly it was argued as such and 
decided as such. The decisions before Lord Justice Turner were 
cited, particularly In re WaUap's Trtuts (3). The Lord Chancellor, 
in delivering judgment, after referring to Thomson v. Advocate- 
General (4), used these words (5) : '' I can hardly think that the Legis- 
]ature intended, by a sidewind, as it were, and without any preamble 
indicating its intention, to do what» without exciting attention, 
would practically operate as a reversal of that which, after fre- 
quent discussions in the different Courts, had established the rights 
of persons claiming as legatees under foreign wills." 

He concludes with this observation : ** Parliament has no doubt 
the power of taxing the succession of foreigners to their personal 
property in this country, but I can hardly think we ought to 
presume such an intention unless it is clearly stated." 

It was on such grounds as these that the decision of the House 
of Lords in Thomson v. Advocale-Oeneral was based. And it is to be 
observed that the leading ground for that decision was not any 
distinction now taken between legacy duty and succession duty, 

(1) Law Rep. 5 H. L. 524. (3) 1 D. J. A; S. 656. 

(2) Ibid. 1 Ch. 1. (4) 12 CI. Ss P. 1. 

(5) Law Rep. I Ch. 9. 
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\?hicli latter impost no doubt did not then exists but it was a M.B. 
ground which applied to all property, wherever locally situated ; i872 
for if the property was English property, but was given by will by ltall 
a foreigner to a foreigner, it was held liable to pay no duty, nor 
did it depend on any distinction that it was or that it was hot 
administered by an English court of justice, but on the ground 
that the words of the clause could not have universal application, 
and must rather, as I understand it, be limited by the comity with 
which one nation regards another, to the effect that the inhabitants 
of a foreign country are not to be taxed on conferring on another 
foreigner or for receiving from him a gift, because the property 
happens to be locally here, unless the words imposing such tax are 
distinct and unequivocal. This is the right expressly noticed and 
affirmed in the Act for the creation of Consols, which expressly 
exempts all foreigners from any tax. And yet the decision in 
AUorney-General v. Cam'pbetl (1) seems to me to lead in practice to 
an opposite conclusion. 

The result of the distinction now acted upon is this : if an alien 
on his marriage invest £1000 in Consols in trust for himself for 
life, and afterwards as he shall by will appoint, and in default of 
appointment to his son absolutely, and he dies having left this 
Jl>1000 to A. B. by will. A, B. would not have to pay legacy duty ; 
at least so I read the case of Thomson y. Advoeate-Oenerai (2) ; but if 
the alien dies intestate, then the son would have to pay succession 
duty on the £1000 ; at least so I read Attomey-Oeneral v. Camp' 
lett. All the arguments and observations of Lord Cranworth 
appear to me to apply with equal force to succession duty as they 
do to legacy duty. Nor does it appear to me that the case now 
before me was before the Lord Justice Turner when he made the 
observations in the case of In re Lovdaces SetUemeni (8), which are 
now so much relied upon. 

In that case, it is to be observed, that the property was locally 
situated in England, and that it is on this fact that Lord Justice 
Turner mainly relies, but I do not see how that can apply to the 
case where a foreigner settles property locally situate abroad, be- 
cause he likes the protection which English courts give to the 

(1) Law Rep. 5 H. L. 524. (2) 12 CI. & F. 1. 

(3) 4 De G. dr J. 340. 
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H. B. persons who are the objects of the settlement. This ground of 
1872 administration is expressly excluded in the judgment of Lord Chief 
L^^ Justice TindcU in Thomson v. Advocate-General (1). It is difficult 
to see how this can be a settlement of English property under one 
statute and not so under the other statute ; and if so, how can the 
settlement by a foreigner of foreign property be a settlement within 
the meaning of this Act? But according to the argument, if a 
French gentleman, residing in Paris, marries an English lady, 
and makes an English settlement, by which French Bentes are 
settled on himself for life^ remainder to her for life, and after the 
death of the survivor to the children of the marriage, and that one 
of the two trustees named is an Englishman and happens to be the 
survivor, that trustee must be compelled to pay succession duty 
for the wife and children on the French Bentes because of a rule 
that property is situated where the creditor resides, though locally 
situated abroad, and notwithstanding the rule in Thomson v. Advo- 
cate-Oeneral, which, as applied to the Legacy Duty Act, holds that 
the personal property, wherever situated, sequitur personam. It is 
also dear, I think, that in that decision {Thomson v. Advocate- 
General) the beneficial owner was the person meant to be desig- 
nated, and not the trustee, who is by fiction of English law the 
nominal creditor, and who is here introduced in order to obtain 
the application of the rule stated to exist in Story^s Conflict of 
Laws, but so stated with reference to a wholly different matter, 
for the purpose of interpreting in favour of the Crown the claoses 
relied upon. I confess that it did somewhat surprise me to hear 
a technical rule of this description strained to apply to the case 
of a debt due from a foreigner to English trustees in trust for a 
foreigner. The case, of course, becomes stronger when it is reflected 
that the tax is one on Consols not existing at the date of the settle- 
ment, but to be bought in the execution of its trusts, and which, 
when belonging to a foreigner, the English Legislature has de- 
clared shall not be subject to any duty, then or thereafter. And 
here it must be borne in mind that the beneficial owner was at the 
date of the settlement and of the death of the settlor and of the 
first tenant for life, a foreigner, and that the orders of the Court of 
Chancery have all been relating to the property of a foreigner. 

(1) 12 CI & F. 1. 
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In concliisiony I must state that it appears to me that the dis- H. B. 
tinction drawn between the two statates is extremely thin, and that 1872 
the arguments against legacy duty, as stated in Thomson v. Advo- ltall 
eaie-GenercU (1), apply with equal force to the words of this statute, lyIlu 

as regards, at all events, property locally situated abroad, and it is to 

be remembered that that case was not heard ex parte, but was twice 
argued before the House of Lords ; and that it was not only tho 
opinion of that tribunal, consisting of Lords Lyndhuret, Brougham, 
and CampbeSf but it was so after taking the opinion of Chief Jus- 
tice Tindal and seven other judges, who were summoned on the 
occasion, and who were unanimous in their opinion, after hearing 
the full argument on both sides. As, however, the decision of the 
House of Lords in the case of the Attomey-Qeneral v. Campbell (2) 
was unqualified and decisive, and as it clearly appears to me to 
govern every case of a settlement made in English form, and, con- 
sequently, to govern the case before me, I have no option but to 
follow it, and accordingly I shall make an order to the efiect that, 
the Court being of opinion that, according to the decision in AUot- 
ney-Oenerai v. CampheUy succession is payable in this case, order 
the same to be paid, and order the residue of the fund to be paid 
to the Petitioner. 

Sir B, Baggallay : — Does your Lordship's decision extend to the 
funds which are subject to the trusts of the will ? 

The Masteb of the Rolls : — No. I hold that no duty is pay- 
able on those funds which constitute the residuary estate of the 
testator. 

Solicitors : Mr. B, WiUtihire ; The SclieUor of Inland Bevenne. 

(1) 12 CI. & F. 1. (2) Law Rep, 5 H. L. 524. 
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M. B. In re SPENSLEY'S ESTATE. 

1872 SPENSLEY V. HARRISON. 

No9. 19. 20. [.jgyQ g 29.] 

Administraiion — Mortgagee's SuU — Sale — Priority of Costs, 

In an administration suit by a mortgagee who has obtained an order for 
.sale of the real and leasehold estate for payment of his debt, the personal 
representatives of the testator are entitled, in case of deficiency of assets, to 
their own costs, charges, and expenses, in priority to the PlaintifiTs costs of 
the sale, 

1 HE Flaintiif, who was a creditor of a deceased testator, and 

^ . mortgagee of the whole of his real and leasehold estate, took out a 

UcU^ f^ C_ summons for the administration of his real and personal estate, 

/ ' -y • under which he obtained an order for the sale of the real and 

leasehold estate. The order was in the usual form, and did not 
proTide for adding the PlaintiflTs costs to his debt. The Defen- 
dants were the executors. 

The estate had been sold, and the Plaintiff's debt paid out of the 

proceeds of the sale ; but the balance was insufficient for payment 
of the Plaintiff's costs of the sale and the costs, charges, and 
expenses of the executors. 

The case now came on for further consideration, and the question 
was, whether the Plaintiff's costs of the sale should have priority 
over the executors' costs, charges, and expenses, the assets being 
insufficient. 

Mr. JVy. Q.O., and Mr. CfectZ DcJs, for the Plaintiff, contended 
that the Plaintiff's costs of the sale must be paid first. They cited 
Berry v. Edbleihwaite (1) and Tuckley y. Thompson (2). 

Mr. Biffby, for the Defendants : — 

The executors are entitled to their costs, charges, and expenses 
in priority to the Plaintiff's costs. Thus, in Wetenhall v. Dennis (3), 
in an administration suit by a legatee, it was held that, in case of 
deficiency of assets, the costs were payable in the following order : 

(1) 4 K. & J. 80. (2) IJ. & H. 126. (3) 33 Beav. 286. 
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first, the costs of the personal representative as between solicitor M. R 
^nd client ; and, secondly, the costs and expenses of thePlaintiff in 1872 
selling and getting in the estate. The same rule is applicable to "j^ 

a snit by a mortgagee. SressLET'e 

[He referred also to Tipping v. Power (1).] Spbotliy 

V. 

Habbibov. 



'Nov. 20. LoBD BoMiLLT, M.B : — 

I shall follow the rule laid down in WeienJudl y. Dennis (2). 
It is, I think, clearly settled, that where the assets are insufiScient, 
the executor is entitled in the first place to his costs, charges, 
:and expenses ; and that afterwards the Plaintiff is entitled to his 
-costs of the sale. 

Solicitors : Messrs. Newman^ D<de^ & SlreUon ; Messrs. Cole, Cole, 
^ Jcxkson. 

(1) 1 Hare, 405. (2) 33 Beav. 285. 
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Nov. 9. 



V.-€. M, In re IMPERIAL LAND COMPANY OF MARSEILLES. 

^®^ WALL'S CASE. 

Application for Shares— Letter of Allotment hy Post — Denial of receipt (/Letter 

— Completion of Contract, 

An applicant for shares in a company denied that he had received the- 

letter of allotment, which was posted in London on the 16th of March, and 

' should have arrived on the 17th ; and, having written on the 17th recalling 

his application, applied to have his name removed from the list of oontri- 

butories : — 

Hdd, that the unsupported evidence of the applicant was not sufficient to 
prove that the letter of allotment which was posted had not been received, 
and that the name must therefore be retained upon the list. The Court 
expressed an opinion that if the letter of allotment had not been received the 
contract to take shares would still have been binding upon the applicant as- 
soon as the letter was posted. 

British and American Telegraph Company v. CoUon (1) disapproved of. 

XfllS was an application upon adjourned summons by Mr. Thomas 
Watty a draper, residing at Kilkenny^ that his name might be re- 
moved from the list of contributories in the Imperial Land Com- 
pany of MarseiUeSy Limited, in respect of fifty shares allotted to 
him by the company. 

Mr. WaU applied by letter on the 6th of March, 1866, for fifty 
shares in the company. The application was made upon the usual 
printed form, and was accompanied by payment of £50, being a 
deposit of £1 per share. On the 14th of March, while in the city 
of Manchester, Mr. WaU heard a very bad report of the position of 
the company, and then determined upon withdrawing his applica- 
tion. He did not, however, carry out his intention till the 17tli 
of the month, upon his return to Kilkenny. On that day he wrote 
to the company withdrawing his application for shares, and stating 
that under no circumstances would he become a shareholder in 
the company should they allot him any number of shares ; he also- 
applied for a return of the £50 deposit. 

The shares in the company were allotted on the 15th of March, 
and there was evidence to prove that the letters of allotment^ 

(1) Law Eep. 6 Ex. 108. 
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incladisg a letter allotting to Mr. Wall fifty shares in the com- V.-C. M. 
pany, were posted in London on the 16th of March^ and would in 1872 
the ordinary course of post have been delivered in KUlcenny on wai^Cabe. 
the 17th, the day on which Mr. Wall posted his letter withdrawing """ 
his application. 

Mr. Wall denied by affidavit that he had ever received any 
letter of allotment from the company. He, however, made no 
farther demand for repayment of the deposit. 

Mr. CoUm, Q.C., and Mr. K M. WiUiama, for Mr. Wall :— 

In order to constitute a contract to take shares in a company 
there must be an application for the shares, and there must be an 
allotment and a communication of the allotment to the applicant ; 
and it is not sufficient that the letter should have been posted 
to the applicant informing him of the allotment, but it must also 
be received by him. This was settled by the case of the British 
andAmeriean Telegraph Company y, Cohon (1), which decides that 
although the letter may have been posted to the applicant, yet if, 
in consequence of a confusion in the numbers in the street, or from 
any other cause not attributable to the applicant, the letter does 
not reach him, he is to be considered as if it had never been sent 
to him at all. That decision was [approved of by your Honour 
in To/wnsen^s Case (2). There is no case which has decided that a 
man is to be considered in the same position as if he had received 
the letter, where the non-receipt of it is not attributable to his 
own fault. In the case in the Exchequer Chief Baron KeUy said 
that the party who proposed a contract was not bound by the 
acceptance of it until the letter of acceptance was delivered to him 
or otherwise brought to his knowledge, except where the non-receipt 
of the acceptance was occasioned by his own act or default; and he 
expressed his opinion that if the law were otherwise it would work 
great and obvious injustice in a variety of mercantile transactions 
of frequent occurrence. So in BeidpatVs Case (3), where the 
applicant denied that he had ever received the letter of allotment, 
the Master of the Bolls said, ** There are three things which con- 
stitute the contract, the application for shares, the allotment of 

(1) Law Rep. 6 Ex. lOS. (2) Law lUp. 13 Eq. 148. 

(3) Law Rep. 11 Eq. 86, 89. 

C2 2 
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V.-c. M. shares, and the noticje of the allotment. • . . "Who ought to prove 

1872 the notice of the allotment ? I apprehend the company ought to 

Wali/sCase. prove that. Does the fact of putting the notice in the post office 

sufficiently prove it? I find no case which has laid down that 

rule." His Lordship there refused to admit the proof in opposition 
to the positive oath of the applicant, who denied having ever 
received the letter. 

In this case there is the positive denial of Mr. Wall that he ever 
received the letter, and it is not sufficient for the company to prove 
that the letter was posted with a great number of other letters on 
a particular day. Mr. WaWs name ought therefore to be^removed 
from the list of contributories. 

Mr. Olasse, Q.C., and Mr. Higgins^ Q.C., for the official liquidator. 

The only proof of the non-delivery of the letter of allotment is 
the unsupported evidence of Mr. Wall himself, and there are many- 
circumstances to throw a doubt upon the validity of that evidence. 
There is the fact, that it was on the 14th he heard reports which, 
induced him to doubt the stability and Iionesty of the company, and 
yet it was not till the 17th that he wi*ote to withdraw his applica- 
tion for shares. It was probably not till after the delivery of the 
letters on the 17th that he posted his letter of withdrawal. Then 
the fact that he did not take steps to enforce a return of the deposit 
is a material circumstance, for it cannot be supposed that the loss 
of £50 was perfectly immaterial to a business man. There are also 
discrepancies in the statement of Mi*. Wall which would, at any 
rate, lead the Court to hesitate before it trusted implicitly to his 
evidence. But even if the letter was not received, we submit that 
the allotment was still valid, and that Mr. WaU is bound by it 
from the time the letter was consigned to the post. There can be 
no doubt upon the authorities that the acceptance of a contract is 
complete from the time the letter containing the acceptance of an 
ofier is posted. This was held in the case of Potter v. Sanders (1), 
a,nd in Dunlop v. Higgins (2) it was decided that the posting of 
a letter accepting an ofifer constituted a binding contract from the 
time when the letter was posted. If, then, a contract is binding 
as soon as the letter is posted, how can the contract become of no 
effect because the letter is not delivered ? It would be quite as 

(I) G Hare, L • (2) 1 H. L. C. 381. 
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BDJast to the person accepting the contract, if it were held that v.-C. M. 
the person offering it were not bound, as it would be to hold the 1872 
reverse ; and mercantilej^ transactions would be materially affected wau/Tcase. 

by such a state of the law. It is true that in British and 

American Telegraph Company y. Cobon (1) the Court of Exchequer 
decided that the non-receipt of a letter of allotment was sufficient 
to hinder the allotment from being binding, but the correctness of 
this decision was questioned in Harris' Case (2). Lord Justice 
MeUish said he always understood the law to be the other way 
until that case, which had caused some doubt on the subject. 

In Dunlop y. Hipffins, Lord Chancellor Cottenham said that, in 
the case of a bill of exchange, notice of dishonour given by putting 
a letter into the post at the right time had been held quite suf- 
ficient, whether that letter Was delivered or not ; and he referred 
to Stoeken v. OoUin (3) as an authority on that point, and was of 
opinion that the rule as to accepting a contract was exactly the 
same as sending notice of dishonour of a bill of exchange. Dwncan 
V. Topham (4) is also a decision to the same effect. • 

Mr. Cotton^ in reply. 

Sir B. Malins, V.C. : — 

This case certainly seems to raise a question of great importance. 
There are, in fact, two questions, and they arise in this way : the 
present applicant, Thomas WdU, is described as a merchant and 
draper in a large way of business in the town of Kilkenny. He 
admits that on the 6th of March, 1866, attracted as numerous 
persons were by the advertisements of this company, he applied by 
letter, in the usual form of application, for fifty shares, accompanied 
by £50, being a deposit of £1 per share, and requested the allot- 
ment to be made to him. It may be true that the application for 
the allotment does not say, ** You are to send me the acceptance of 
the offer by post," but his offer was made by post, and he knew 
perfectly well that it was the regular settled mode of conducting 
such business, to send the letter of allotment by post. It is, 
therefore, as plainly an authority for the company to accept the 
offer by sending him a letter of allotment by post as if he had 

(1) Law Rep. 6 Ex. 108. (3) 7 M. & W. 616. 

(2) Ibid. 7 Ch. 687. (4) 8 C. B. 226. 
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V.-C M. said, in express words, ** The letter of allotment you send to me 
1872 by post shall be binding on me." 
Wall's Case. It is not necessary to go yery minutely into the evidence. It 
is well known that the process of allotment here was by a com- 
mittee of directors who made the allotment on the I5th of March, 
and thereupon it was necessary to send out the letters of allotment. 
In carrying out that task it became the duty of particular clerks, 
who were employed for the purpose, to direct the letters of allot- 
ment and post them. Now there is the most distinct eyidence 
that, in the ordinary course of business, amongst thousands of 
others, there was a letter of allotment for fifty shares, in pursu- 
ance of Mr. WaJTs application, sent to him by the post on the 16th 
of March, 1866. 

After the decision in TovmsencCa GSqem (1) and Harris* Case (2), there 
could be no question as to the fact of his being an allottee if that 
letter had been received. The ordinary course of post would take 
it to him Bit Kilkenny on the 17th. On the 17th he writes a letter, 
as Mr. Harris did on the 16th, recalling his application. Mr. 
Harris's letter I held to be too late. Mr. WaU does not write 
from Kilkenny till the 17th, therefore there is no doubt in my 
mind that that was too lata But then he says, " I never received 
the letter of allotment." Now there are two questions arising — 
first, did he receive the letter of allotment ? If he did, there is an 
end of all question ; if he did not receive the letter, then arises a 
question, and a most important one, upon which the law is left in 
a state of doubt and difficulty, namely, whether an offer accepted 
by letter which is duly posted is binding, although there may have 
been some miscarriage in the post — whether from the breaking 
down of a railway train, or the carriage containing the letters 
taking fire and the letters all being consumed, or the mail packet 
which carries them foundering at sea, or if from any other cause 
the letter containing the acceptance of the offer is not delivered — 
whether the contract can be considered at an end because the letter 
did not arrive at its destination ? That is a question which does 
not arise in this case if I come to the conclusion that the letter of 
allotment was, in point of fact, received. 

I may say, first of all, that I think there would be very consider- 
able danger, where a letter is proved to have been duly posted and 
(1) Law Eep. 13 Eq. 148. (2) Law Rep. 7 Ch. 687. 
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duly directed, m relying upon the unsupported statement of a V.-O. K. 
person who, wishing to get rid of what he finds to be a burthen, 1872 
says that he never received it, and any such evidence, in my opiniou, wali/s Oase. 
ought to be received with the greatest amount of caution. I hope 
it will be understood that I do not mean to intimate in any way 
that Mr. WaU, against whose respectability not a word has been 
suggested, intends to misrepresent wilfully when he says that he 
did not receive the letter of allotment. But his own statement is 
this, that he was at Manchesier on the 14th, that he there heard a 
very bad account of the state of this company, the directors being 
described as everything that was bad short of being murderers. 
One would have thought, as a man of business, finding that he had 
made an application on the 6th to become a member of the com- 
pany, and wishing to get out of it as quickly as possible, would 
not have left Manehester without writing a letter of recall ; and if 
he had written from Manehester on the 14th, it would have been in 
time to prevent the allotment Therefore his want of vigilance was 
such, as a mercantile man, that one cannot feel very much for him. 
But, having been in possession of this information, he goes back 
to Kilkenny^ and arrives there on the 15th, and does not write to 
repudiate his offer till the 17th, and in the meantime the letter of 
allotment was sent, and I cannot entertain a doubt that the letter 
was duly posted on the 16th, because the clerk swears it was, and 
it was in the ordinary course of duty that it should have been. I 
know no reason why the letter addressed to \nm should not have 
reached him when all the other letters appear to have reached 
their various destinations. There has been no question, in all the 
cases that we have had of this nature, that every letter that went 
away was duly received, except in Toumsend^a Case (1), and that was 
because Mr. Totvnsend did not give the name of the town in which 
he lived. With that exception, 1 have never heard of any of the 
letters having miscarried. I must, therefore, come to the conclu- 
sion that the letter to him was undoubtedly posted in London on the 
16th. He says he did not receive it. Now with respect to that, I 
find his mind in a state of confusion. He does not remember what 
he did or what it was he wrote ; he says he made a copy of the letters, 
one was written in his own handwriting, and one in the hand- 
writing of his son. I am much inclined to think, looking at the 

(1) Law Bep. 13 Eq. 148. 
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y.-C. M. writing, that he is mistaken even in that. Bat at all events his 
1872 mind seems to Imye been in such a state of confusion that I can 
"Wall's Cabi. ft*^ch very little importance to his statement about whether he 
did or did not receive the letter, and there being nothing but hiff 
unsupported statement that he did not receive it, I cannot 
place much reliance on that. If he had brought his clerk or his 
assistant, or any one to prove that when the post from London 
arrived on the 17th, there was no such letter as that, there might 
have been more importance attached to the evidence ; but unless 
I am perfectly satisfied that I can implicitly rely upon the state- 
ment of a man in such a state of circumstances, I can only come 
to the conclusion that the letter must have been delivered, and,, 
looking at all the evidence on both sides, I am of opinion that the 
letter was duly received. Then, coming to that conclusion, I must 
treat it as a jury would. If this had been an action, the learned 
Judge in trying the matter would have drawn the attention of the 
jury to the facts, and would then have said to them, " Gentlemen,, 
it is for you to draw your own conclusion from the evidence, and 
you will find whether, in your opinion, the Defendant did or did not 
receive the letter of allotment." The jury, no doubt, would have 
done that which they did in the case of the British and American 
Tdegraph Compa/ny v. Colson (1). In that case the Court was re- 
lieved from any diflBculty by the verdict of the jury. Therefore if 
this were a Court of Law I should be relieved from the difficulty,, 
because the finding of the jury would have settled the question, and 
I think I am bound as a jury to come to the conclusion that the 
letter was received. 

But it has been contended that, even if it was not received, that 
is perfectly immaterial. I^ow, upon that subject there seems to 
be considerable conflict of opinion. When Townsend^s Case (2) 
was before me, and the case of the British and American Tdegraph 
Company v. Colson was cited, finding that the Court there had 
decided the point that the letter was not binding unless received^ 
I adopted that view. I thought there seemed to be considerable 
doubt, and I appear to have said, '^ It seems to be the law, and I 
think not unreasonably." But I have thought more of it since 
then, and my attention has been drawn to what the Lords Justices 
(1) Law Rep. 6 Ex. 108. (2) Law Rep. 13 Eq. 148. 
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said in Earris' Case (1), who, althoogh they did not overrule the V.-C. M. 
decision of the Court of Exchequer, may be very fairly said to 1872 * 
have thrown cold water upon it, for neither of the Lords Justices wau/Tcasb. 

expressed any approbation of it; and, although I did say in 

Toioruend's Case (2), ** It seems to be settled, and not unreasonably," 
upon further consideration I do not think it is so reasonably settled. 
In the course of the argument I put a case of this hind : Suppose 
A. receives a letter containing an offer or a proposal, the sender of 
the letter saying, '^I make you an offer, let me have an answer by 
return of post." By return the letter is posted, and A, has done 
all that the person making the offer requests. There is no default 
on his part. The letter in its transit is lost or destroyed, why 
should the man who sends the letter be the only person to suffer ? 
Why should not the man who has in effect admitted that if an 
answer be sent by return of post it should be binding on him, be 
the snfferer ? Why should he not be put in the same position as if 
the letter had been actually received ? There is some difficulty in 
it, and if it depended on that, my opinion is that I should come to 
the conclusion that an offer made by a letter requesting that the 
answer may be sent by post — ^it is not by return in this case, but in 
effect the application saya, '^ whenever you make iho allotment let 
me have it by post " — directly the letter is posted there is a bind- 
ing contract. I decided in Harris* Case that in all cases of con- 
tract by letter, the acceptance of the offer by letter is binding the 
moment the letter is put into the post. Every one knows that 
the moment a letter is put in the post it becomes the property of 
the person to whom it is sent, and the person sending the letter 
has lost all control over it. So if A. consigns goods to £., directly 
they are put on board ship they are the property of the consignee, 
and the consignor has no longer any control over them, except 
the right to stop in iransiiu^ in the event of JB.'a insolvency. 
Therefore I come to the conclusion, that the letter must be treated 
as having been received, and that conclusion is confirmed by 
this circumstance, that though this gentleman, writing the letter 
on the 1 7th, demands the return of the deposit of £50, he seems 
to have had so little confidence in the position he assumed that 
he allowed three years to elapse without again demanding the £50. 

(1) Law Rep. 7 Ch. 587. (2) I^w Rep. 13 Eq. 148. 
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y.O. M. He may have thought, ^ Now ihej have allotted the shares to me, 
1872 it is too late to repudiate them, I will keep quiet, and if they do 
Wall's Cabe. not say anything to me, I will not say anything to them." Why 
did he not write and say, " Let me have my £50 hack, and if 
you do not send it me, I will bring an action against you to re- 
cover it ?' Therefore, in every view of the case, the only conclusion 
I can come to is, that this gentleman has not done enough to 
relieve himself from the consequence of his application, followed 
by the letter of allotment, and he must, consequently, remain on 
the list of contributories. 

Mr. OlaMe asked that Mr. WaU might be ordered to pay the 
costs. 

The Yige-Chancellob : — I do not see how I can do otherwise. 
He has entered into the contest and has failed in it, and must 
therefore pay the costs in Chambers and here also. 

Solicitor for Mr. WaU : Mr. W. H. Bishop. 

Solicitors for the OfBcial Liquidator: Messrs. Q. 8. dk H. Brandon. 



v.-o. M. jn re RUSSELL'S POLICY TRUSTS. 

1872 

^-'v^ Policy of Assurance — Incumhrancer — Banhrtiptcy of Assured — Priority by 

^^ ^' Notice^Death of Assured. 

A policy effected by A. on his life was mortgaged in 1860 without notice 
to the office. A. became bankrupt in 1862, and in 1868 joined in a transfer 
of the mortgage to B., who had no notice of the bankruptcy. After the 
death of A,, B.^s solicitor gave notice to the office that this and other policies 
were mortgaged, and that he acted for the mortgagees, not naming them. 
Subsequently notice of the bankruptcy was given to the office : — 

Eeld^ that this was sufficient to give priority to B, over the creditors in 
the bankruptcy of the assured. 

Stuart V. CockereU (1) followed. 

In re WtWs Policy (2) not followed. 

XHIS was a Petitiou for payment out of Court of a sum of 
£539 2s. 9d,y paid in by the Law Union Fire and Life Insurance 

(1) Law Rep. 8 Eq. 607. (2) 16 W. R. 629. 
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Company^ beiog the proceeds of a policy of assurance on the life of v.-O. M. 
8amud Btu$ell, of WorJcsop, dated the 19th of May, 1860. 1872 

The policy was effected to enable BusseU to obtain security for /„ ^^ 
a debt of £400 due from him, and by a deed of the 29th of May, ^^^^^'* 
1860, was assigned to the creditor. The solicitor of Russell in this Tbusts. 
transaction was a Mr.cTbAn WhaIl,o{ Worksop, who was also a local 
agent of the insurance company. No notice of this incumbrance 
was given to the insurance office either by Whall or the creditor. 

In the year 1862 BusseU was adjudicated bankrupt, and his 
bankruptcy was gazetted on the Ist of July, 1862, but no notice of 
the bankruptcy was given to the insurance office. 

By an indenture of the 23rd of March, 1868, to which BusseU 
was a party, the debt of £400 and the policy were transferred to 
the Petitioner for value. The transferee of the debt gave no notice 
to the office. 

There were two other policies on BusselTs life, as to which similar 
questions arose with regard to other debts. 

On the 9th of August, 1871, BusseU died, and on the 14th of 
August, 1871, Mr. WhaU sent to the secretary of the insurance 
society the following letter : — 

** I regret to have to inform you that Mr. Samuel BusseU, junior, 
died recently, and was buried at Blyth in the afternoon of Friday, 
the 16th instant. The three policies on the life of the deceased 
were duly assigned, and I act for the mortgagees." 

This letter was received by the office on the 15th of August. 

On the 30th of October, 1871, the office received notice of the 
bankruptcy from a Mr. WiUiam JSine Haycock, solicitor to a 
creditor (there having been no assignee appointed under the bank- 
ruptcy) : — 

^ I understand that by reason of the death of Samuel BusseU 
(formerly Samuel BusseU the younger), that three policies of 
assurance for £500 each, effected in your office, have become 
payable. 

" 1 therefore beg to inform you that that gentleman was adjudi- 
cated bankrupt in 1862, and his bankruptcy gazetted on the 1st of 
July in that year, and that I am concerned for a creditor of the 
bankruptcy. 



Trusts, 
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V.-O. M, "I would suggest that you should at once forward this letter 
1872 to your solicitors, as the matter must ultimately come before 
In re them." 

Policy On the 6th of November, 1871, notice was given to the office of 

a claim by the administratrix of Bvssell. 

Mr. Cotioriy Q.C., and Mr. Smart, for the Petitioner : — 

An assignee under a bankruptcy has no priority over a particular 
assignee in respect to property the title to which requires perfect- 
ing by notice, or by a stop order, or anything similar, unless the 
necessary steps are taken to perfect the title : Sluart v. CocJcereU (1). 
There is one case, In re WtbVs Policy (2), decided a little before 
Stuart V. Cockerdl, which may seem to be opposed to this view ; but 
in that case tlie mortgagor had not concurred in any assignment 
subsequent in date to the bankruptcy, and the question of the 
applicability of the order and disposition clause might well be re- 
argued. In re Barrs Trwis (3) was also a case in which the 
assignment was subsequent to the bankruptcy, and the decision 
was to the same effect as Stuart v. CockerdL Edwards v. Jfar- 
tin (4) also shews that assignees in bankruptcy and particular 
assignees are on the same footing as regards giving notice. 

Mr. B. Swan, for the Begistrar in Bankruptcy, who, in the 
absence of a creditors' assignee, represented the creditors :-^ 

In re Webb's Pcliey is exactly in point, and must be con- 
sidered to govern an identical case, in preference to any mere 
deduction from Stuart v. CockereU. The Petitioner having been 
guilty of laches in not perfecting his title, cannot obtain priority 
by means of a notice given only after the death of the assured : 
In re Bawlo^iea* Trust (5). 

Moreover, so indefinite a notice as this is cannot be considered 
to give priority. The name of the incumbrancer ought at least 
to be given. 

Mr. E. S. Ford, for the insurance company. 

(1) Law Rep. 8 Eq. 607. (3) 4 K. & J. 219. 

(2) 15 W. B. 629. (4) Law Kep. 1 Eq. 121. 

(6) 3 K. & J. 476. 



VOL. XV.] EQUITY CASES. 29 

Mr. O. A. Wcdson^ for the administratrix, claimed the fund, but Y.-O. M. 
^abmitted that she was, at all eyents, entitled to her costs of 1872 



appearance. j^ re 

BU8aXLL*B 

Policy 

Sir R Malins, V.C, after stating the facts, continued: — Tbcotb. 

It is not attempted to be disputed that the Petitioner had no notice 
of tha bankruptcy. He, however, omitted to give notice to the in- 
surance office at the time of taking the transfer, but afterwards, 
JRu8S677 having died, his solicitor, Mr. WhaU, wrote as follows : — [His 
Honour then read the letter above set out, and continued : — 1 That 
is clearly notice. It is said that notice, to be valid, must be made 
during the lifetime of the assured ; but that is immaterial, for the 
principle ia, that notice is sufficient if it is given to tlie party 
having the fund whilst it remains in his possession. During the 
lifetime of BusseU the fund was in his order and disposition, and if 
the notice had been given by the assignee under the bankruptcy, 
he would have obtained priority ; but the assignee also omitted to 
give notice. 

The question is not between the assignee in bankruptcy and a 
general assignee, but between him and an assignee of the particular 
thing ; and I can see no grounds for thinking that there is any 
<lifference between an assignee in bankruptcy and a particular 
assignee. The particular assignee loses priority by npt giving 
notice, and the assignee in bankruptcy does the same thing. 

iZiMSfiS, being bankrupt in 1862, was bound to know in 1868 
that he had no interest in the policy. He committed a fraud by 
joining in the transfer, and the assignee in bankruptcy, by not 
giving notice, gave him power to commit the fraud. Exactly the 
same i>oint occurred in Stuart v. Cockerdl (1) ; and though it does 
«eem that in In re Wdb's Policy (2) I felt myself bound by pre- 
vious authorities to decide in favour of the assignee in bankruptcy, 
I now adhere to my later decision in Stuart v. CoeJcerdly and 
hold that the ^Petitioner will be entitled to prove for thi3 full 
amount of his debt, and that, subject to his incumbrance, the 
^assignees in bankruptcy will be entitled to the fund. For I cannot 
accede to the argument that the legal personal representative can 
take anything by reason of the omission of the assignee in bank- 

(1) Law Rep. 8 Eq. 607. (2) 15 W. R. 529. 
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V.-G. M. ruptcy to give notice enabling the mortgagor to commit a fraud 
1872 by being party to an assignment of property in Tvhich he had no 
j„ ^ interest. 
^Policy* The costs of all parties will be paid out of the fund, and the 
Trusts, balance will be carried over. 

I think it is clear that the negotiation of the policy through the 
country agent of the insurance o£Soe was not su£Scient to give the 
office notice. 



Solicitors : Mr. W. E. Haycock ; Mr. W. H. Tattam ; Mr. Oearge 
Burges. 



v.-c. M. BOOTH V. HUTCHINSON. 

1872 

^^^r^ County Court Appeal — Setoff — Unliquidated Damages — Mutual Dealings — 

^^ov. 20. Bankruptcy Act, 1869, s. 89. 

Under the Bankruptcy Act, 1869, the right of aet-ofif is extended to 
UDliqnidated damages. 

Where a person from whom rent is due to an estate in course of administra- 
tion nnder the Bankruptcy Ad, 1869, has a claim against the estate, he 
may set off his claim against all rent due down to the dose of the bank- 
ruptcy. 

1 HIS was an appeal from the County Court at KnareAorough. 

In the month of September, 1869, William Oredham entered 
into a verbal agreement to let a house at Harrogate to the Bespon- 
dentf Hiram Crampion Booth, from the 1st of October, 1869, to the 
6th of April, 1870, for the rent of £17 10s., and from the 6th of 
April, 1870, thenceforward, at the rent of £80, payable half-yearly 
on the 6th of October and 6th of April. The house was then in 
an unfinished condition, and William Qreetham also agreed that it 
should be completed in a proper and tenantable state before the 
6th of April, 1870. 

On the 6th of April, 1870, the rent then due was not paid, and 
Greetham recovered it by distress, Booth paying the amount under 
protest, alleging that Oredham had failed to complete the house 
in accordance with the agreement. 
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On the 11th of June, 1870, Oreetham executed a deed of assign- V.-O. M. 
ment of all his real and personal estate to the Defendants, JSiUchin- 1872 
son and others, upon trust for the benefit of his creditors. Booth 

The deed was expressed to be made between Greaham of the first Hcax^HmsoK. 

part, and the trustees for themselves and the rest of the creditors 

of Chreetham of the second part, and after assigning all the property 
to the trustees upon trust to sell and convert the same, and to 
pay the costs of preparing the deed, it continued as follows :— 

** And in the next place to pay, retain, and satisfy rateably and 
proportionably, and without any preference or priority to them- 
selves, the said trustees and their partners, and the other persons 
parties hereto, who shall execute these presents within six calendar 
months from the date hereof, the several debts or sums set oppo- 
site to their respective names in the said schedule hereto, subject 
to the covenant hereinbefore contained for verifying the amount 
thereof." 

By a subsequent clause it was provided that all questions 
relating to the trust estate should be decided according to English 
bankruptcy law, and the last operative part was a release to 
Oreetham by the creditors who should execute the deed of their 
respective debts, conditional on his having made a full disclosure 
of his estate. 

The rent due on the 6th of October, 1870, was not paid on 
that day ; and on the 17th of December following a distress was 
levied for the sum of £40 at the instance of the trustees. On the 
22nd of December Booth replevied ; and at the trial of the re- 
plevin suit on the 10th of February, 1871, at the County Court, 
judgment was given for the trustees for £10, less property tax, 
which sum was afterwards paid by Booth. 

On the 18th of February following Booth filed a plaint against 
Qredham and the trustees to recover damages for non-completion 
of the house by the 6th of April, 1870. The plaint came on for trial 
on the 10th of March, 1871. The Judge struck out the names 
of the trustees as Defendants, and gave judgment against Qredham, 
for £50 damages, and the costs of the suit. 

Beforo the 6th of April, 1871, a mortgagee recovered possession 
of the house by an action of ejectment. 

On the loth of July, 1871, a plaint in equity was filed in the 
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V.-O.M. County Court at KnareAorouffh for an administration of the 

1872 trusts of the deed of assignment of the 11th of June, 1870, by 

Bo^a. Boothf who had not previously executed it, and a decree was 

HcTCHiNsox ^^^^ thereon on the 11th of August, 1871. On the 10th of 

— November, 1871, the plaint came on for final hearing, end the 

order was made which was the subject of the present appeaL 

It declared as follows : — 

^* That the Plaintiff is entitled to be repaid out of the fund in 
Court the sum of £40, in preference to any claim on the part of 
the trustees, with interest thereon at 5 per cent, from the time of 
payment, and it is ordered that the Registrar do pay the same 
accordingly." 

Mr. JT. A' Oiffard, for the Appellants :— 

There is no case of mutual credit here such as gives any right of 
set-off. Section 39 of the Bankruptcy Act, 1869 (32 & 33 Vict, 
c. 71), which gives the right of set-off, is a continuation of the old 
mutual credit clauses in the previous Bankruptcy Acts, the word- 
ing being only varied by the addition in the last Act of the words 
** mutual dealings." Under the old law it was decided by a long 
series of authorities, amongst which are Simpson v. Burton (1), 
BeU V. Carey (2), Rose v. Hart (3), that there is no set-off in the 
case of unliquidated damages. Boss v. Hart has been always 
treated as a leading authority, and frequently cited with approval, 
even in cases as late as Naoroffi v. Chartered Bank of India (4) 
and Stanger v. MiUer (5). 

[Mr. W. Pearson, who appeared for the Respondent, mentioned 
the case of Maheham v. Crow (6) as being a decision on the point] 

That decision cannot be considered to settle the present ques- 
tion. It merely decided that a plea of set-off was prima facie 
good, leaving it to the Plaintiff to demur to the plea if he thought 
proper. 

[The Vice-Chancellor : — Is Otbson v. Bdl (7) consistent with 
the undiminished authority of Rose v. Eart 7] 

(1) 2 B. & B. 89. (4) Law Rep. 3 C. P. 444. 

(2) 8 C. B. 887. (5) Ibid. 1 Ex. 58. 

(3) 8 Taunt. 499. (6) 15 C. B. (N. S.) 847. 

(7) 1 Bing. N. C. 743. 



i 
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Bose T. Hart (1) was treated as a binding authority, as late as V.-C. M. 
1868, in Naoroffi v. Chartered Bomk of India (2). Bat, assuming i872 
that, under the new law, the right of set-off exists in this case, its booth 
extent has to be considered. ^, ^• 

HUTOHIKBOSr. 

It ought, at least, to be limited to the rent du6 at the date of 

the deed, and not extended, as it is by the decision of the County 
Court, to rent accruing afterwards ; for otherwise enormous sums 
might be set off for the supposed value of existing leases. The 
point has already arisen, and in Ex parte Byder (3) it was decided 
that the date of a bankruptcy deed is the time to which mutual 
credit is allowed. 

MoreoTer, the form of the decree is inconsistent with the frame 
of the deed, which provides for an equal distribution of the estate 
amongst all the creditors : Bailey v. Johnson (4). 

Mr. W. Pearson, for the Bespondent, was not called upon. 

Sib B. Maliks, Y.C, after stating the facts, continued : — 

The question is, whether the Bespondent is bound to take a 
dividend only on the £50 recovered in his action^ or can set it off 
against the £40 due from him for rent. At the date of the deed 
Oreetham was under an unascertained liability for breach of the 
covenants in the lease, which resulted in a verdict for £50. The 
action merely ascertained the amount of the previously existing 
liability. 

If the case were under the old law, I should probably have con- 
cluded that there was no right of set-off. But the old decisions 
rested on the construction which the Courts had put upon the 
words ''mutual debts ** and '* mutual credits.'' The construction 
put upon those words produced some very remarkable decisions, but 
none more so than that in the case of Bose v. Hart, in which it 
was held that a fuller was not entitled to detain cloths, deposited by 
a bankrupt before his bankruptcy for the purpose of being dressed, 
for his general balance for such work done by him for the bank- 
rupt previously to his bankruptcy ; for that there was no mutual 
credit under the statute 5 Geo. 2, c. 30, s. 28. 

Whether the doctrine laid down in that case would now be 

(1) 8 Taunt. 499. (3) Law Rep. 6 Cb. 413. 

(2) Law Re^ 8 C. P. 444. (4) Ibid. 6 Ex. 279. 

You XV. D 2 
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V..G. M. supported to its full extent, may well be doubted since the case of 

1872 Oibaon v. BeU (1), even under the more restricted words of the old 

^^^ Bankruptcy Acts. But if that were so, the language of the Act of 

,, ^' 1869 is altered from that of the previous Acts, and made more 

— comprehensive. I must therefore conclude that the right of set-off 

given by the previous Axsts was considered to be too restricted, and 

was intended to be enlarged. 

[His Honour then read the clause as it stood in the old Ax^ts, 
and sect. 39 of the present Act, and continued : — ] 

Here there was Ho mutual debt, because the amount of the 
liability was unascertained at the date of the deed. There was 
hardly a mutual credit, but there certainly was a mutual dealing 
with reference to the house ; and if there had been no bankruptcy, 
the right of set-off was dear. On one side rent was owing, and 
on the other side there was the amount of damages in the action. 
When they were ascertained the result was, that there was a 
balance of £10 against the estate. At the date of the deed 
Chreelham was really liable for £50, only no one then knew the 
actual amount. But when it was ascertained it became at once a 
debt, and that was the amount really due at the date of the. deed. 
Now, ought there to be a set-off? It is common justice, looking 
at the state of things at the date of the deed, that these trans- 
actions should be considered in the light of mutual dealings 
between the parties. 

Then the question is, whether the Act of 1869 allows unliqui- 
dated damages to be set off. For the first time since these clauses 
have appeared in Bankruptcy Acts, the words ^^ mutual dealings " 
occur in addition to the words '' mutual credits ; " and it must be 
remarked that this is not the first time unliquidated damages have 
been treated as subject to the right of set-off, because the precise 
point came before the C!ourt of Ciommon Pleas in the case of 
Makeham v. Crow (2). That was under the Act of 1862, in which 
the right of set-off was given in different language ; but the ques- 
tion was precisely the same. It arose upon an action by the 
assignees of a bankrupt for the price of certain machinery sold and 
delivered by the bankrupt to the Defendant, and the Defendant 
pleaded an equitable plea of set-off for unliquidated damages for 
(1) 1 Bing. N. 0. 743. (2) 15 C. B. (N. S.) 847. 
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non-performance of the contract by the bankrupt. It was sug- V.-O. M. 
gested in argument that the application was ex parte, but from 1872 
the report it appears that a mle had been previously granted, and booth 
cause was then shewn against it ; and though the form of the H^jTCmNaov 

judgment does not give much information as to the grounds on 

which the Court arrived at the conclusion, it was held that the 
plea was good, reserving, however, to the Plaintiffs the right to 
reply and demur. Therefore, when I find in this Act these addi- 
tional words, I am bound to assume that they were intended to 
give a more extended right of set-off than previously existed ; and 
this case is so clearly one of mntual dealings that I must consider 
it as being within the scope of the Act. 

Then the Appellants raise the question, whether the whole rent 
is to be set off on the principle on which a valuation of an annuity 
is made, or there must be an apportionment to the date of the 
deed, and only the portion previously accruing set off. It was 
said that a valuation of a lease would in many cases cause a very 
large amount to be set off, but that consideration does not apply 
in the present case, where the tenancy might easily be brought to 
an end by notice. The question, however, has to be decided, and 
I think that a rule may be deduced from the Act of 1869 which 
will govern this point. By sect. 31 of the Act ** liability " is d^ 
fined as including ** any obligation, or possibility of an obUgation, 
to pay money or money's worth on the breach of any express or 
implied covenant, contract, agreement, or undertaking, whether 
such breach does or does not occur, or is or is not likely to occur, 
or capable of occurring, before the close of the bankruptcy." I 
think that liability for rent is within that definition. My impres- 
sion, therefore, is, that such rent as became due before the time 
which is analogous to the close of the bankruptcy — that is, before 
the distribution of the estate under the provisions of the deed — ^is 
the subject of set-off. 

The appeal will consequently be dismissed with costs; and I 
leave it to the Coimty Court to determine whether the costs of the 
Appellant are to be paid out of the estate. 

Solicitors : Messrs. Paterson, Smw, & Bumey ; Messrs. Qold & 
'Sons. 

2)2 2 



86 EQUITY CASES. [L. R^ 



v.^. h. PARFITT V. CHAMBRE. 

1872 [1870 P. 166.] 

jf^ ^ Ex parte D'ALTEYRAC, 

Penalty — Claim ^under an Aivard — Payment ordered to he made as a Penalty 
— Whether recoverable in fullf or to the extent only of such Damages as th$ 
Court might assess. 

An action at law was by consent of the parties referred, and tlie arbitrator 
awarded and ordered that the Defendant in the action should pay to the 
Plaintiff in the action an annuity of £1200 a year for life, and that, " in order 
to secure the annuity," the Defendant should, within two months, purchase 
and convey to trustees, on behalf of the Plaintiff, a government annuity of 
£1200 ft year, and that if for any reason the annuity should not have been 
legally secured before the last day of the second month from the date of the 
award, then, in addition to the annuity, a further sum of £100 should become 
due and payable by the Defendant to the Plaintiff on the last day of the 
second month, and a like sum of £100 on the last day of each successive 
month, until such annuity should be legally secured ; and the award added i 
" These monthly payments are to be considered as additional to the pay* 
ments due in respect of the annuity, and as a penalty for delay in the legal 
settlement of the same." 

No annuity, as directed by the award, having ever beenpurchased; the Plain- 
tiff having been adjudicated a bankrupt ; the Defendant having died ; and the 
£1200 a year and £100 a month having been regularly paid to the Plaintiff and 
her assignees up to the Defendant's death, but not since ; upon claim by the 
assignees to prove against the Defendant's estate for the payments due in respect 
of the annuity, and of the monthly payments accrued due since his death :— 

Held, that the £100 a month, though called a penalty, was not to be re- 
garded strictly as such ; and that the assignees were entitled to prove for the 
arrears both of the annuity and the £100 a month. 

Adjourned summons. 

On the 20th of September, 1866, an action was commenced hy 
Junia Maria Countess lyAUeyrae against the late Lord Wil- 
loughin/ d^Er&ihyy for the conversion and detention of certain plate, 
furniture, and effects ; and on the 3rd of February, 1868, by agree* 
ment between the parties, the action was referred. 

On the 4th of April, 1868, the arbitrator made his award,, 
whereby (after a preliminary statement of the grounds on which 
he had decided) he awarded (amongst other things) that Lord 
WtBouffhbt/ should pay to the Countess an annuity of £1200 for 
the ter.n of her life, the annuity to date from the Ist of April,. 



D'Altetrac. 
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1868, and to be payable by half-yearly payments ; and ordered V.-0. B. 
the same accordingly. He farther awarded that, 'Mn order to 1872 
secure the said annuity " to the Countess, Lord WiUotiffKby Bhould, pl^^ 
within two months from the date of the award, purchase from the qiuSbbe 
Commissioners for the Beduction of the National Debt an annuity Exparu 
of £1200 a year for the life of the Countess, and should convey 
the same to trustees on her behalf, named in a deed thereto 
annexed ; and ordered accordingly. He further awarded that '' if 
for any reason the said annuity shall not have been legally 
secured, as herein directed," by Lord WiUoughhy before the last 
day of June, 1868, then, in addition to the annuity, a farther 
sum of £100 " shall become due and payable by " Lord WilUyaghby 
to the Countess upon the same last day of June, 1868, and a 
farther sum of £100 on the last day of each successive month, 
^* until such annuity shall be legally secured ;" and he ordered 
payment of the same accordingly. 
The award then proceeded thus : — 

'' These monthly payments are to be considered as additional to 
the payments due in respect of the annuity, and as a penalty for 
delay in the legal settlement of the same ; but are not to pre- 
judice the right of the Countess to enforce the securing of the 
annuity by other means." 

No purchase of any government annuity, as ordered by the 
above award, was ever made. 

In April, 1869, Madame IXAUeyrac was adjudicated a bankrupt. 

In August, 1870, Loid WOlouffKby died. Up to this date half- 
yearly payments in respect of the annuity of £1200, and monthly 
payments of £100, had been regularly made to Madame D'AUeyrao 
and her assignees ; but no such payment had been made since. 

In September, 1870, the present suit was instituted by a creditor, 
for the administration of Lord WiUoughhjfs estate ; a decree was 
made in the November following ; and in March, 1871, a claim was 
brought into Chambers by the assignees in bankruptcy. 

The claim now made at the bar on behalf of the assignees was 
for two sums, viz., £600, being the half year's payment of the 
annuity which fell due on the 1st of October, 1870 ; and £700 
being an aggregate of seven monthly payments due respectively 
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V.-O. B. on the last days of every month from Angust, 1870, to February, 

1872 1871. 

Pj^ffiTT ^^® claim was resisted on two grounds, one a question of faxit, 

,. ^* whether or not the Countess had refused to furnish such evidence 

Ex parte ^ to her age as was necessary to render possible the purchase of 

D'Ametrao. ijjQ annuity; the other, a question of law, as to whether the 

monthly payments of £100 were to be regarded in the light of 

liquidated damages, or of a penalty only. 

The view taken by the Court on the former question will be 
found stated in the judgment. 

Mr. AmpMett, Q.C., and Mr. Crossley, for the assignees : — 

The true construction of the award is, that these monthly pay- 
ments were intended as a compensation for the Countess in case 
the testator should fail to fulfil his obligations under the award. 
It was thought that, if the testator omitted to purchase the annuity 
and convey it to the trustees, the Countess having, instead of 
realised property, only the personal security of a tenant for life, 
would suffer damages to an extent beyond what any jury would be 
willing to assess. The event has happened that the testator did 
omit to purchase and legally secure the annuity ; and it is impos- 
sible now to estimate how much the estate of the Countess has 
suffered from the omission. To meet this difficulty, the amount 
of damages, namely, £100 a month, is fixed by the award, i,e., by 
agreement between the parties themselves : Bolfe v. Peterson (1), 
and other cases cited in the argument in Sloman v. WdUer (2). 

The award is, in fact» a contract in the alternative — either to 
purchase and settle an annuity, or to pay an annuity, plus £100 a 
month, until purchase and settlement. 

The case of Bolfe v. Peterson also shews that the occurrence of 
the word *' penalty " will not make an engagement to pay a penalty 
in the strict sense of the word, where 'the meaning of the parties* 
evidently was to fix a sum in damages. 

[They also cited and commented on OhUty on Contracts (3).] 

Mr. Hiffffina, Q.C., and Mr. Gardiner^ for the Plaintiff : — 

The award is not binding on the Court by reason of discrepancies 

(1) 2 Bro. P. C. 436. (2) 1 Bro. C. C. 418. (3) Ed. 1871, p. 822. 
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between the award itself and the- introdactory matter. Where an V.-C. B. 
arbitrator assigns motives and explains the grounds of his decision, 1872 

the Court, if it finds inconsistencies, can go behind the award PABrrrr 

without bill filed. ^ •• 

Chambbs. 

Mr. Kay^ Q.C.» and Mr. Simmonds, for the Defendant, the d*Altetbao. 
executor : — ""^ 

This award comes within the well-settled rule, that where a sum 
is ordered to be paid by way of penalty, this C!ourt will relieve 
against it, to the extent of everything beyond actual damage in- 
curred : OhUty on Contracts (1). 

Here the intention of the arbitrator was to secure the payment 
of an annuity of £1200 a year. He expressly declares that the 
additional payments are to be regarded as a penalty for " delay." 
The only case in which it is said that a pajrment described as a 
penalty shall not be dealt with as such, is that of breaking up 
pasture lands in breach of covenant in an agricultural lease. 

Moreover the default of the Plaintiff in the action to furnish 
the necessary information has excused the payment of the penalty : 
Bryant v. Beaaie (2). 

The Vice-Chancbllob : — ^To what do you say the claim of the 
assignees should be limited ? 

Mr. Kay: — ^To a claim for the price of a government annuity 
of £1200 a year, and for such damages, if any, as the Court shall 
think fit to award for the delay in the purchase of the annuity. 

Sib James Bacon, V.O. : — 

I think the case is su£Sciently dear to make it unnecessary for 
me to call upon Mr. Amphtett for a reply. 

The award is in very plain terms, and although the word 
** penalty " occurs, that cannot be treated as creating a penalty 
in the strict sense of the word, but it must be taken in the sense ' 

in which it is used, consistently with all the other provisions of 
the award. 

Nor can I go into any inquiry as to what were the motives of 
the arbitrator, or what he intended, further than to observe that, 

(1) Pages 819^21. (2) 5 Soott» 751. 
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V.-G. B. as I read the terms of the award, they are plainly referable to the 
1872 circumstances which have been mentioned in the course of the 

Parfitt argument, 

Chambbe. ^^® object of the award was to provide, by a secured annuity, 

Ez parte £1200 a year for this lady. With that view the arbitrator directs, 
LTET BAc. Q,.jQpg^ m^^ awards, that the testator shall purchase such an an- 
nuity ; and then, in order not to leave the claimant without present 
provision, but to provide, although not in words, yet in substance, 
for that which might happen, and which has happened, namely, 
delay and default on the part of the testator in procuring the 
annuity — a present payment of £100 a month is directed to be 
made. Whenever the testator thought fit, he might have relieved 
himself from the obligation of that payment by performing the 
other branch of the award, namely, the purchase of a government 
annuity. Nothing can be clearer and plainer. '^ Penalty *' it is, 
but penalty in order to secure the performance of the other branch 
of the award, with perfect power and liberty for the person upon 
whom the burden is cast to relieve himself from that penalty or 
additional payment whenever he shall think fit. That is not a 
penalty which Courts of Common Law or Courts of Equity can 
allow to be relinquished or satisfied, except upon the terms of per- 
forming that very thing which the introduction of the '* penalty " 
(I call it by that name since that has been preferred by the 
opponents to this claim) imposes in order to efiectuate it. Is there 
a trace of Lord WilhugUby cPBired)y ever in his life having applied 
to the Government Commissioners for the Beduction of the 
National Debt ? or any proof that, then or now, there ever was 
or is any intention whatever of performing the award upon the 
second branch, that is, of providing a secured annuity— one that 
shall not depend upon personal obligation, but a secured annuity 
— for the term of this lady's life ? 

It was said by Mr. Kay in his argument, and it was also urged 
by Mr. Biggins, that since there was something incumbent upon 
this lady to do, and as she had not done that thing, therefore she 
cannot complain. In my opinion that is merely inverting the 
rights of the case. No doubt there is something for her to do. 
If the testator, or those who now represent him, had gone to the 
Government Office and bargained for the terms of an annuity, there 
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being no doubt about the identity of the person who is to receive y.-0. B. 
the annuity, and no reasonable doubt about her age, since it 1872 
appears the testator had in his possession a certificate shewing taf^ttt 
what her age was, and there had turned out to be an inaccuracy in rjgJJj^^^ 
the register, that inaccuracy might have been removed by other sx paru 
evidence. If they had gone to the Government OflSce, and bar- P'Alteybao. 
gained for the price of the annuity, and all that remained had been 
to comply with the requisitions of the statute, or any other regula- 
tions which the Grovemment Commissioners may have established, 
their next step would have been to say to the claimant^ '^ Now you 
must help us with this evidence ; we have to prove that you were 
bom at the time mentioned, and ypu must tell us how we can 
clear up the difficulty and inaccuracy contained in the baptismal 
certificate, which can be done by a declaration, or upon any other 
proper evidence." No such thing has ever been done in any step 
in the cause. The claimant, on her part, says, " Whenever you 
are ready, whenever you have got the contract for the purchase of 
the annuity, I will do all that is incumbent upon me." 

Mr. Kay has endeavoured, by referring to the case of Bryant v. 
BeaUte (1), which he thought had some analogy to this, to shew 
that there has been some default on the part of the claimant ; 
and thaty by reason of that default, the promissor is absolved from 
the performance of his engagement. I find no trace of any such 
thing in point of fact. I see no reason why now the government 
annuity cannot be purchased. I know nothing about the condition 
of the estate. If it cannot be purchased, then there must be a 
claim for the damage which has been sustained, and which may be 
hereafter sustained, by reason of the government annuity not 
having been bought, and of there being no security for the pay- 
ment of that amount. 

Then the other sum of £100 a month becomes payable by the 
very contract between the parties; and I adopt no violence of 
expression when I say '' contract^** for the award amounts to a 
contract between the parties. 

I find in the correspondence what I cannot help thinking is the 
real state of the case. It is discovered, from the certificate coming 
from Chiienne, that there is a mistake in the names of some of the 

(].) 6 Scott, 751. 
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y.-a B. persons mentioned in the register. That is a difficulty which the 
1872 Bespondents in this case say must be removed by the claimant. I 
PAmiiTT ^^ ^^^ think so at all. I think the claimant must do everything 
CiLijiBRE incumbent upon her for the performance of the undertaking ; but 
Ex parte I do not think that she is obliged to do any more. Whatever she 
may be obliged to do^ she cannot be required to do it imtil some- 
thing plain and definite is tendered to her, the non-peiformance 
of which can be imputed to her as a fault. The objection seema 
to me to rest entirely, as I have said, upon an ingenious notion, 
which has nothing but its ingenuity to recommend it, that by 
reason of these defects in the evidence the claimant is in such a 
position as that she is to be held at the staff's end, and that her 
just demands shall be defeated if possible, or at all events 
postponed. 

I think that the award is a perfectly dear award. I think that 
the claimant is entitled to the £1200 a year awarded to be paid to 
her by means of a government annuity, and to the payment of 
£100 per month until that is purchased, and no longer. After 
that all notion of penalty will cease. 
What is it the assignees precisely claim for ? 

Mr. Amphlett : — ^We claim for the £600 and the £700 as present 
debts. We also claim future pajrments of the £1200 a year, and 
of the £100 a month until the annuity shall be secured. We 
make no claim now for a capital sum; if the estate should be 
insolvent, we may have to prove for the value of the annuity as a 
capital sum ; but the Court will not deal with that now. The 
future payments will be dealt with in the same way as other 
annuities are dealt with. 

The Yioe-Chanoellob assented. 

The costs of all parties, those of the executor as between 
solicitor and client, were ordered to be paid out of the estate. 

Solicitors for the Claimant : Messrs. BaUey dt ChUd. 
Solicitors for the Plaintiff : M^easrs. Lumley d: Lundey. 
Solicitors for the Defendant : Messrs. Travers-Smith & Co, 
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In re BEULAH PAKE ESTATE. v.-o. B. 

1872 



SARGOOD'S CLAIM. 
Unlimited Company — Winding-up— ^Creditor — Surety — Bate qf Interest, 

A tnistee for a company, who pays money on behalf of the company under 
a contract by which he was legally bound to make sach payment, is in no 
worse position than a stranger who makes advances ; and is entitled, in the 
winding-up of the company, to interest at £5 per cent^ on his debt. 

Adjourned summons. 

This was a claim in the winding-up of an association, called the 
Beulah Park Estate, on behalf of Frederick Jamea Sargood^ for 
sums amoonting to £4308 I80. 6(2. and interest. 

By an agreement dated the 28th of February, I8669 a messuage 
and lands at Norwood were agreed to be sold to and purchased by 
Bernard Ungd^^Q claimant Sargood, and Lewie Frederick Edwards, 
for the sum of £45,210, of which it was agreed that £30,000 
should remain on the security of the property ; and by another 
agreement, dated the 6th of March following, and made between 
Engei, Sargood, and Edwards of the one part, and sixteen persons, 
including the same Engel, Sargood, and Edwards, of the other part, 
after reciting the last-mentioned agreement, and that the same was 
entered into by Engel, Sargood, and Edwards, as well on behalf of 
the other parties thereto of the second part as of themselves, it 
was agreed (amongst other things) that Engd, Sargood, and Ed- 
wards should ** stand possessed of the agreement of the 28th day of 
February, 1866, and the property therein comprised, and the rights 
and benefits arising therefrom respectiyely, upon trust for the said 
several persons parties hereto in the proportions hereinbefore men- 
tioned, and shall dispose thereof in such manner as the several 
persons parties hereto, or the majority of them, shall from time to 
time determine." It was also agreed that *' the several persons 
parties hereto shall indemnify, in the ^'proportions hereinbefore 
mentioned," Engel, Sargood, and Edwards ^ from and against all 
costs, losses, damages, expenses, claims, and demands which they or 
any or either of them may sustain or incur, in relation or incident 
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Y.-C. B. to the said recited agreement." It was also agreed that the adven- 

1872 ture should not ^ constitute, or be considered as constituting, a 

^^^ partnership between the several persons parties hereto, or any 

Beulah Qf them, nor shall any one or more of them have authority to 

Pabk Estate. •' "^ 

pledge the credit of the others or any of them." 

^^SSf*'* Twenty-one shares in the adventure were subscribed for by the 

— sixteen members, a Mr. Usbome taking four, 8argood ta.king three, 
and the rest one each. 

On the 16th of April, 1866, an indenture of conveyance and mort- 
gage was executed, whereby the messuage and lands were conveyed 
to Engd, Sargood^ and Edwards ; and then were mortgaged by the 
same persons to the vendors, to secure the repayment of £30,000 
and interest at the rate of £4 per cent. 

Under this deed advances were from time to time mside by Bar- 
good, on behalf of the association, to the mortgagees on account of 
principal and interest, amounting together to £3308 ISs. 6d. 

In December, 1868, another agreement was entered into by 
Engd, Sargood^ and Edwards, on behalf of the association, for the 
purchase of another piece of land in the parish of Groydon, for the 
sum of £2000, payable as follows : £200 by way of deposit upon 
signing the contract, and £500, £500, and £800, within six, twelve, 
and twenty-four months after possession of the property should be 
given, with interest thereon in the meantime at the rate of £5 per 
cent. 

Under this contract sums to the amount of £1000 were advanced 
by Sargood on behalf of the association. 

On the 10th of June, 1871, the association (which was unlimited) 
was ordered to be wound up. 

Several questions occurred on the summons, but the only point 
now argued was, whether Sargood was entitled to £5 per cent, on 
the two sums of £3308 18s. 6d. and £1000, or to £4 per cent, 
only. 

In the course of the discussion it was admitted as to the £1000 
that he must be entitled to £5 per cent. 

Mr. Kag, Q.C., and Mr. Loeook Wdh, for the claimant : — 

That Mr. Sargood is entitled to be reimbursed his advances, and 
if so, with interest at the ordinary commercial rate, viz., £5 per 
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cent.y appears from the following authorities: Ex parte Chippen- V.-O.B. 

dale, In re Oerman Mining Company (1); Murray's Exeiutors' 1872 

Ca»e (2) ; Ex parte Bigncld (3) ; Troup's Case (4) ; Eoare's Case (5). ^^ 

At any rate, he most be entitled to what he has saved the associa- ^^^^^ 

tion on the second contract. 

Saboood's 

Mr. Eddis, Q-C, and Mr. Maidlow, for the contributories : — ill. ' 

We cannot dispute Mr. Sargood^s right to interest, nor his right 
to £5 per cent, interest on the second contract : Small v. Wing (6). 

But as to the rest, the argument that Mr. Sargood is to have 
recouped to him what he has saved to the company would, a con- 
versOg give him only £4 per cent., that being the rate of interest in 
the mortgage deed. 

In the ordinary case of a stranger voluntarily advancing money 
to a company, it may be that he is entitled to £5 per cent., but 
does the rule extend to the case of a man paying money which he 
has bound himself to pay ; in other words, to the case of payment 
of an ordinary debt ? Evans v. Wood (7). In a suit for contribu- 
tion between co-sureties, the Plaintiff gets only £4 per cent, 
interest : Laupson v. WrigTU (8). 

Sir James Bacok, V.C. : — 

I cannot see why a surety who pays the debt of his principal 
should be in a worse position than a stranger who advances 
money. 

I think these advances made by Mr. Sargood must be treated as 
ordinary money transactions, and that he is entitled to £5 per cent, 
interest upon them. 

Claim allowed. 

Solicitors for the Claimant : Messrs. Lawra/nce^ Flews, Boyer, d: 
Baker, 
Solicitors for the Contributories : Messrs. Morris, Stone, & Co. 

(1) 4 D. M. & G. 19, 43, 54. (5) 30 Boav. 225. 

(2) 5 Ibid. 746, 753. (6) 5 Bro. P. C. 6G, 72. 

(3) 22 Beav. 143. (7) Law Rep. 5 Eq. 9, 15. 

(4) 29 Ibid. 353. (8) Seton on Decrees, p. 562 ; 1 Cox, 275. 
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V.-0. B. In re UNITED MERTHYR COLLIERIES COMPANY. 

1872 

,^py^ Adjoining Coal Mines — Trespass — Measure of Damages for Coals wrongfuUy 

Nov, 14. tctken — Mode of taking Account. 

Where coal has been wrongfiilly taken by working into the mine of an 
adjoining owner, the trespasser (in the absence of any suggestion of fraud) 
will be treated as the purchaser at the pit's mouth, and must pay the market 
value of the coal at the pit's mouth, less the actual disbursements (not in- 
cluding any profit or trade allowances) for severing and bringing it to bank, 
so as to place the owner in the same position as if he had himself severed 
and raised the coal. 

In this case an order was made on the 19th of December, 1871, 
upon the application of the Powell Duffryn Steam Coal Company^ 
allowing their claim against the United Merthyr Collieries Com- 
pany in liquidation '^ for such an amount as is eqjoal to the value, 
according to the average price of steam coal from the Abergwawr 
pit in 1864 and 1865, at the pit's mouth, of 16,932 tons of coal, 
after deducting therefrom the actual cost of severing the said 
16,932 tons of coal, and the actual cost of carrying the same to 
the pit's mouth, such deductions to be settled by the Judge in 
case the parties differ." 

The coal in question had been wrongfully taken by the United 
Merthyr Company from the adjoining colliery of the Powell Duffryn 
Company by working beyond their boundary. 

When the matter came on in December, 1871, upon the claim 
of the Powell Duffryn Company, as creditors under the winding-up 
of the United Merthyr Company, for the value of the coal taken 
from within their boundary. His Honour was of opinion that the 
case of trespass was clearly proved against the United Merthyr 
Collieries Company, but that as there was no suggestion of fraud it 
was a case for the application of the more lenient rule, and accord- 
ingly that they must pay the value of 16,932 tons of coal at the 
pit's mouth, deducting the cost of severance and the cost of 
carrying to the pit's mouth (1). 

(1) Sir Jamm Baoon, V.G. :— of fraud there can be no doubt. I am 

In cases of fraud, of course, there can not quite sure that I understand what 

be no dcubt. In cases even partaking is meant by the learned Judge who 



VOL. XV.] 



EQUITY OASES. 



47 



When the matter was before him in Chambers, the Chief Clerk 
decided that, under the order, the Untied Merthyr Companj/ were 
not entitled to any deductions beyond the bare expenses of sever- 
iog, banking, and raising up, taking the words in their literal 
sense. 

The liquidators of the Untied Merihyr Company now moved that 
the Chief Clerk might be directed, in proceeding on the order of 
the 17th of December, 1871, and in ascertaining the actual cost 
of severing the 16,932 tons of coal, and the actual cost of carrying 
the same to the pit's mouth, to include all the working expenses 
incurred by the United Merthyr Company in bringing the coal to 
bank, including therein not only the money paid for cutting, 
banking, and raising the said coal, but also the wages, cost of wear 
and tear, and consumption of material and stores, without which 



V.^.R 
1872 



uses that word "negligence" (Baron 
Parke in Wood y. Morevoood 3 Q. B. 
440, n«), nor to what extent that may 
be carried ; but what weighs with me 

• 

in this case is, that I find in the Lord 
Chancellor's obserrations {Jegon v. 
Vivian^ Law Rep. 6 Gh. 742} a strong 
disposition to apply what he calls the 
milder rale of law whenever it can 
possibly be done. Here there is no 
suggestion of fraud that I can attend to. 
There has been no evidence relating 
to it, and it may have been a mere 
mistake. But what also weighs with 
me greatly is this. The claimants are 
themselves owners of mines. They 
seek their profit by severing the coal 
in the mine and bringing it to the sur- 
face and then selling it. If they had 
been undisturbed in the possession of 
which they now complain they must 
have incmred an expense in severing 
the coal before they could have made a 
profit. The mere disbursement, then, 
which has been made by the United 
Merthyr Company in severing the coal 
is doing no wrong that I can see to 
the claimant ; but I repeat that if there 
was the slightest colour of fraud, or 



anything like unfair dealing in the 
matter, I should be disposed, notwith- 
standing the authorities I have referred 
to, to hold that the case came within 
the rule which enables the Court to fix 
the largest amount of compensation. 
I regret that there is not a plainer 
rule upon the subject. It ought not 
to be left to the judgment of indi- 
vidual Judges as to what is the role 
to be applied to trespasses of this 
kind. Still, as I find the law in a cer- 
tain state of confusion, and the more 
mitigated rule having been greatly 
favoured, not only by the observations 
of the Lord Chancellor, but in the other 
csae(Woody,MorewoodS Q. B. 440, n.) 
decided by the late Mr. Baron Parke^ 
I think that the cost of merely severing 
— the actual disbursement— must be 
deducted from the sum which the 
claimants are entitled to. They could 
not have had the gain which they pro- 
posed to themselves unless they had 
undergone that expense. They get the 
value of their property with a deduc- 
tion for that which, if the trespass had 
not been committed, they would have 
had to bear. 
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the coal could not have been brought to the pit's mouthy but 
not including any proportion of the expense of sinking the shaft, 
or any other capital expenditure^ or any interest on capital 
expenditure. 

Mr. EddiSf Q.C.9 and Mr. A. Dixon, in support of the motion : — 

The question is, what costs and expenses are attributable to the 
seyerance and bringing of the coal to the pit's mouth. In the 
absence of fraud or negligence on the part of the trespasser, he has 
been treated as if he had been the purchaser of the coal at the 
pit's mouth, and from the purchase-money payable to the owner as 
compensation will be deducted all fair and just allowances in respect 
of the cost of getting and raising such coal : Powell y. Aiken (1) ; 
Wood y. Morewood (2) ; Morgan v. Powell (3) ; HUton v. Woods (4) ; 
Jegon y. Vivian (5) ; in which cases the more lenient form of 
account was directed in place of the stricter form — ^giylng no 
allowance for getting the coal — adopted in Phillips y. Homfray (6) ; 
lAynvi Company y. Brogden (7) ; Martin y. Porter (8). 

All we want is, that in working out the order the Chief Clerk 
shall make us all just allowances for our charges and expenses on 
account of seyerance, and also on account of carriage to the pit's 
mouth. 

Mr. Kay, Q.C., Mr. Charles Hall, and Mr. Bidder, for the PoweU 
Duffryn Company, were not called on. 

Sir James Bacon, V.C : — . 

I haye not the slightest intention of interfering with or departing 
from the decisions which haye been mentioned to me, especially in 
the more recent cases, because, as I recollect, there was want of 
exact agreement between some of the common law cases and some 
of those which had formerly been decided in this Court. I take 
the difference now to be entirely remoyed and the rule to be clearly 
and plainly established, and so understanding, I made the order 
in this case. The words which are supposed to haye been used are 



(1) 4 K. & J. 343. 

(2) 3 Q. B. 440, n. 

(3) Ibid. 278. 

(4) Law Rep. 4 Eq. 432. 



(5) Law Rep. 6 Ch. 742. 

(6) Ibid. 770. 

(7) Ibid. 11 Eq. 188. 

(8) 5 M. & W. 351. 
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''actual cost and expenses " — the word that has been read from the 
short-hand notes is "disbursements.** In my opinion there is not the 
slightest doubt about the meaning of either of those expressions. 
It is said that the trespasser must be treated as if he had been 
the purchaser. Now that must be taken with a certain qualifica- 
tion. It is a useful illustration of what the Court meant to decide 
in the particular case where that expression is to be found ; but 
the principle of the decision is that the Plaintiff, although he hns 
suffered a wrong, shall not have any more than he would have had if 
that wrong had not been committed. That I take to be the clear 
and plain principle. If he had himself severed the coal, he could 
only haye done so by means of disbursements. If he had brought 
it to the pit*s mouth when severed, he could only have done so by 
means of disbursements. If he himself had severed and brought 
the coal to the pit's mouth, whatever the value of it might then be 
would have to be deducted, because he would have borne the ex- 
penses on both these heads, which would have been actual dis- 
bursements, not profit ; nor do "just allowances " mean profit ; but 
if I were to change the words of the order, I might leave it doubt- 
ful, or might open up some ground for argument, as to what is 
meant by "just allowances." 

The order has been settled, not without the knowledge of both 
parties, and when I am asked to interpret the words of it, I have 
the means of doing so distinctly by reference to the shorthand 
notes in which the word " disbursements " occurs. There can be no 
doubt as to what " the actual cost " means. The trespasser is not 
to charge as if somebody else had employed him to sever. If he 
had paid a certain sum to his workmen, and by the custom of the 
trade was entitled to charge a certain other sum, he is not to have 
the larger sum. The Plaintiff is to be put in the same situation 
as he would have been in, neither better nor worse, if he himself 
had severed the coal and brought it to the pit's mouth. That 
must have been done, and could only have been done by means of 
disbursements, not by any profit, not by any allowance in the trade, 
not by any artificial mode of guessing at it; but the books he must 
have kept would shew how much money he spent in severing the 
coal, and how much money he spent in bringing it to the pit's 
mouth. My opinion is that the matter is perfectly clear, and that I 
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V.-0. B. could not usefully or properly alter any one part of the order. Now 

1872 I see no difficulty in working out the order. When the Chief Clerk 

jn re has taken the account, if he takes it rightly, there is an end of it. 

ItoraTB ^^ ^® *^®® ^^ wrongly, and does not allow that which is just, tho 

OoLLDSBiEs persons who have a right to complain may then complain. At 

— ' present I cannot interfere in the slightest degree, although I do not 

hesitate to say now (notwithstanding what has been said by Mr. 

Eddia) what I meant by the judgment I then pronounced, and 

what, in my opinion, is the meaning of the words used' in the 

order. 

His Honour added that he had no reason to doubt that the 
Merthyr Company, in the course of their working the mine, kept 
books of account, wages books, and other books ; and any person 
looking into those books could extract from them every farthing 
which had been spent (it was disbursement that he was speaking 
of) in working the coaL What was spent in bringing it to the pit's 
mouth, wages or whatever else it was, could by the same process 
be ascertained. He was 'satisfied that upon principle and in fact 
there could be no difficulty in ascertaining what the Plaintiff would 
have had to pay out of his pocket if he had severed the coal and 
brought it to the pit's mouth, and that amount, whatever it was, the 
Merihyr Company had a right to have deducted from the value of 
the coal at the pit's mouth for which the company were made 
answerable to the Plaintiff. 

Solicitors : Messrs. Tatham^ Curling^ Walls, & Pym ; Messrs. 
WiUiamsonf Hill, & Co. 
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FORBES V. ECCLESIASTIOAL COMMISSIONERS v.^. w. 

FOR ENGLAND. 1872 



[1872 P. 58.] ^Q^' '^ ' 

Demurrer — Cfrani by Ecclesiasiicdl Commtssioners — Wcute Lands — Customary 

Bights — ViUage Qreen — 51 Qeo. 3, c. 115, s, 2. 

The 2nd section of 51 Geo. 3, c 115, does not enable grants oyerriding 
any customary rights other than rights of common and manorial rights of a 
like nature. 

llie Ecclesiastical Commissioners, as lords of the manor of B.^ in the 
parish of M., granted to the Vicar of M^ under the 51 G^. 3, c. 115, 
8. 2, part of the waste of the manor for a burial ground. To a bill filed on 
behalf of the parishioners setting up a customary right to this part of the 
waste as a villi^e green, and seeking to set aside the grant, a demurrer was 
overruled. 

1 HIS bill was filed by /. jET, Forbes^ on behalf of himself and all 
other the inhabitants of the parish of 8t Mary Eodra, in the 
county of Southampicn, praying for a declaration that the inhabi- 
tants of St. Mary Extra are entitled to use the whole piece of 
ground known as Pear Tree Oreen, in the said parish, for enjoyment 
and exercise, amusement and recreation, and for all lawful village 
sports, games, and pastimes ; and charging that the grant of part 
thereof made by the Defendants to the vicar for a burial ground 
was void; and that they are not entitled, under the 51 Geo. 3, 
c. 115, or otherwise, to inclose any part of the said green, or in 
any way to interfere with the right of the Plaintiff and the 
inhabitants; and also for an injunction. 

The bill was filed against the Commissioners, who were also lords 
of the manor of Bitieme, within which the land in question was 
situate, and against the Bev. T. L. 0. Davies, the vicar, who 
demurred to the bill. 

The bill stated that within the parish there is a piece of land, 
formerly part of the waste of the manor of BUiemey known as 
Pear Tree Oreen, which from time immemorial has been used by 
the inhabitants for recreation. That in the year 1617 a chapel 
was built on the green, and a piece of Pear Tree Oreen surrounding 
it was inclosed for a burial ground. 

E 2 2 
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V.-O. W. In 1812 an Act of Parliament (52 Geo. 3, c. 127) was passed 

IS72 for inclosing land in the parish of St. Mary Extra, and of an 

■p^^^ adjacent parish. The Act recited that there were upwards of 800 

^ ** acres of commonable land, and by the 23rd section the Commis- 
TioAL GoMMu- sioners were authorized and directed to allot one>sixteenth part in 

Englakd. value of the commonable lands to the Bishop of FPtneAes^^ aslord 
of the manor of Biitemef as compensation for his interest in the 
said wastes. By the 25th section, it was enacted that when the 
said allotments to the bishop and certain others had been assigned, 
the remainder of the said commons (except a part numbered 13 
in the plan, containing about 14a. 3r. Op., leading to Pear Tree 
Ghreen, and except Pear Tree Oreen itself, containing about 
13a. 3b. 8p.) should be allotted among the proprietors. 

The provisions of the Act were carried into effect, and Pear 
Tree Oreen remained uninclosed, and the inhabitants continued to 
enjoy their customary rights. In 1846 a small portion of the 
green was added to the burial ground, with the consent of the 
inhabitants. In 1867 additional burial ground was required, and 
it was proposed to purchase from a Mr. CJunnberhyne a plot of 
two and a half acres, which he was willing to sell for £50, and which 
sum a gentleman in the neighbourhood was willing to contribute ; 
but this arrangement (as the bill alleged) was opposed by a few 
parishioners who presented a memorial to the Defendants, who had 
become lords of the manor in lieu of the Bishop of Winchester, 
requesting them to enlarge the present burial ground by taking 
about one acre and three-quarters from Pear Tree Oreen. The Com- 
missioners at first declined to do so, and approved of the proposed 
purchase from Mr. Chamberlayne ; but subsequently, as it appeared, 
in consequence of the Bishop of Winchester's advice, they, shortly 
before the 22nd of May, 1872, affixed their seal to a deed granting 
to the vicar a portion of Pear Tree Oreen for enlarging the burial 
ground. The Plaintiff thereupon denied the power of the Commis- 
sioners to make the grant, and shortly afterwards filed this bill, in 
which he charged that the Defendants were not authorized to make 
the grant. The statute, 51 Geo. 3, c. 115, s. 2, on which the 
Defendants relied, is briefly as follows : — 

That it should be lawful for any person or bodies, politic or 
corporate, seised of or entitled to the absolute and entire fee 
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. simple of any manor by deed under their hand and seal inrolled in V.-O. W. 
Chancery, to grant to the minister of any parish and his successors i872 
any parcel not exceeding in the whole five statute acres, parcel of yoi&bes 
the waste of such manor, and lying within the parish where such -n^' 
church or cbapel shall be or shall be intended to be erected, or tical Gomuis- 
within any extra-parochial district wherein any such chapel sball ^kgland. 
be or shall be intended to be erected, for the purpose of erecting 
or enlarging any such church or chapel, or for a churchyard or 
burying ground, or enlarging a churchyard or burying ground, 
for such parish, or for such extra-parochial place, or for a glebe 
for the minister of such church or chapel, to erect a mansion house 
thereon, or to make other conyeniences for the residence of such 
minister, freed and absolutely discharged of and from all rights 
of common, and any statute prohibiting any alienation in mort- 
main, or other statute or custom to the contrary notwithstanding. 
Then followed a provision that such church or chapel must be 
used only for the service of the United Church of Englcmd and 
Ireland. 

Mr. Chitti/y for the demurrer : — 

The question really turns on the meaning of the word " custom," 
and that must be gathered from the nature of the Act and the 
connection in which the word is found. Custom in this Act 
must mean general law, because otherwise the Act would or might 
be inoperative. In sudi a case the Court must look at the Act 
itself, as authorities are of little weight. 

The claim to protect a village green as such is out of the 
question. A village green as such is unknown to the law except 
as a part of the waste land of a manor. 

* 

Mr. lAndleiff Q.O., and Mr. Maidlow^ for the bill : — 

The case turns on the construction of the 51 Geo. 3, c. 115, s. 2. 

The power given is " to grant free and absolutely discharged 
from all rights of common ;" but that does not authorize the lord 
to override other rights. Bights of common are things well known 
and defined, and this power extends to no other. Expressio unius 
est exdueio dUerius. 

The words that follow tjie power, " any statute prohibiting mort- 



' 
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V.-Q w. main, or other statute or custom to the contrary notwithstanding," 
1872 merely give a sanction to the previous enacting part, but add no 
FaE^M8 additional powers. It was as if the words had been at the begin- 
*« ning of the section, *' notwithstanding the Mortmain Acts, and shall 
J tcAL GoMuis- be lawful to grant land freed from all rights of common." 
England This yiew will fully satisfy the language of the statute. The 
statute law, or custom, mean only such law or custom as would pre- 
vent the lord from overriding the rights of common. The Statute of 
Merton, which required the lord to leave sufficient pasture, would 
be one law. The law laid down in Faxoeett v. StrioJdand (1), and 
Shakespear v. Peppin (2), that a lord may not inclose common of 
piscary or turbary, and in ArUU v. Ellis (3), as to rights of 
common, would be cases to satisfy the words of the statute. 

If the Act intended to override all customary right, it would 
include a right to hold a market, which would hardly be contended. 
If the Defendant's construction be right, it would enable the lord 
to abolish any public right to a highway ; but that never could bo 
the intention of the Legislatm*e. 

But, further, it is not clear that a village green falls within tho 
words " parcels of the waste of a manor." " Village greens," or 
" town greens," are referred to in express terms by the General 
Inclosure Act, 8 & 9 Yict c. 118. It is true that the rights 
of recreation over them may be supported by custom. Abbot v. 
Weekly (4), but the character of the ground has so changed that 
it could not properly be described as ^ parcel of the waste " : Dyoe 
V. Lady Hay (5), and Lord St. Leonards' observations on that case. 
The only rights which the lord can override under this statute 
are manorial rights, and no others. This would give a rational 
interpretation of the statute, having regard to tlie connection 
between the lord and his tenants. 

No such presumption of a common interest exists between the 
lord and a stranger. 

Sib John Wickbns, V.C. :— 
The question is, whether the language of the 2nd section of tb^ 

(1) Willes, 57. (3) 7 B. & C. 346, 36? 

(2) 6 T. R. 741. (4) 1 Lev. 176. 

(5) 1 Macq. 305, 307. 
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statute, 51 Geo. 3, c. 115, authorizes the lord of a manor to dis- y.-c. w. 
charge the land of manorial rights only, or whether they are to is72 
have a more extensive meaning. It is contended that the statute pqsbes 
authorizes a lord of a manor to grant the lands discharged not _ ^* 
only of manorial rights, but also of public or customary rights, tical Gommis- 
In my opinion the ptatute gives no such authority. The language England.^ 
of the statute will be fully satisfied by interpreting it to mean— 
what indeed is the plain and natural meaning of the words used — 
*' a power to grant the lands discharged of all rights of common 
and manorial rights of a like nature." To hold otherwise would 
be to destroy by a side-wind public rights which were not in the 
contemplation of the Legislature. The demurrer must therefore 
be overruled. 

Solicitors for the Plaintiffs : Messrs. Lee & Best 

Solicitors for the Commissioners : Messrs. White & Borrett, 

Solicitors for the Yicar : Messrs. Shwn dt Grossman. 



STOCK V. McAYOY. ^^ ^^. 

[1870 S. 128.] 1872 

' . — _ 

Advancement — JReservatum of Interest hy Donor — Behuttal qf Presumption^^ Nov, 18. 

Purchase hy a Father of Copyholds. •""" 

A father purchased a copyhold cottage in the nanie of his son. Shortly 
after the purchase the father served notice to quit on an occupying tenant, 
but afterwards allowed her to remain at an increased rent, and during his life ^ 

received the rents and paid the outgoings :— y f^/t /^<j^ 

HtJd (notwithstanding evidence of declarations that the cottage was the ^ ^ ^ 

son*s after his father's death), that the purchase was not an advancement. 

On" the 9th of November, 1860, PAtKp McAvoy, the testator, pur- ' 
chased with his own moneys a copyhold cottage, called Base 
Cottage, near Woodford Bridge. The testator's son, Thomas 
McAvoy, was by his direction admitted tenant on the Court Boll, 
but the father paid the fine, £15, and £2 Ids. id. quit rent He 
had previously been living at Chigwell, and was in want of a resi- 
dence. He shortly afterwards called on the then tenant of the 
cottage, a Mrs. Sutton, and gave her notice to quit, at which she 
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y.-G. W. was very much distressed. A few days afterwards, she called on 

1872 the testator, and infoiined him she was unahle to find any other 

Stock residence, and seemed so much affected at leaving the house, that 

» ]?' the testator consented to allow her to remain at a rent of £18 

instead of £12, which she had previously paid. The testator 

always received the rents and applied them to his own use, and 
the receipts were generally, but not invariably, made out in the 
name of the son. The testator always paid the quit rent and the 
cost of the repairs of the cottage out of his own moneys, and 
always treated the cottage as his own property. The testator died 
on the 2nd of August^ having by his will directed his wife and his 
son Thomas MoAvoy, whom he appointed executrix and executor 
of his will, to convert into money his estate (other than his freehold, 
copyhold, and leasehold estate), and to invest-the same, and to pay 
the produce of the fund and of his real estates to his widow for 
life, remainder to his son for life, remainder to his son's wife for 
life, and then to hold the same on trust for the children of his son 
Philip. The will was duly proved. The testator died in 1870, 
and a bill was afterwards filed to administer his estate, and on the 
23rd of July, 1870; an administration decree was made, with an 
inqviiry, inter alia, of what freehold, copyhold, and leasehold estate 
the testator died possessed of. Shortly after the bill was filed 
Thomas, the son, died, having devised his real estate to his widow. 
The Chief Clerk, by his certificate, dated the 5th of May, 1871, 
found that Bose Cottage, let to a Mrs. StUton, formed part of the 
testator's estate ; but added a note that it was claimed by the 
widow of the son Thomas, who was the devisee. 

The widow of Thomas took out a summons to vary the Chief 
Clerk's certificate, and the matter now came before the Court on 
that summons, and on further consideration. 

In addition to the facts above stated, there was a great deal of 
evidence as to the declarations by the testator. The son's widow 
stated that she had heard testator tell his son that he was to con- 
sider Bose Cottage his own on testator's death, and that he, testator, 
had bought it for him, and intended it for the son's benefit after 
testator's death; that the son was admitted tenant to save the 
expense of a fine ; that she well recollected testator, two or three 
days before his death, saying to Thomas^ when he was talking of 
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his affairs, ** There is that Bose Cottage, my boy, I wish you to take V.-c. w. 
the rent of that directly : no one can dispute your right to that" 1872 

The testator's widow stated that the son Thomas was admitted stock 
tenant to save the expenses of a fine, as he would probably outlive „ ?• 

his father and mother. On one occasion she remembered testator 

saying, ** You are a young man, Tom, and we are old ; so I will 
take it (the cottage) up in your name, and that will save money 
when we are gone." Several other witnesses gave evidence of 
declarations by the testator that he purchased the cottage for 
his son. 

Mr. Colt, for the summons : — 

This case is well within the authorities. In Vt/er v. Di/er (1) 
copyholds were purchased by the father, and were granted by the 
lord to the father, his wife, and younger son, in succession. The 
father paid all the purchase-money, enjoyed the property for his 
life, and then by his will devised to another son. The devisees of 
the father filed a bill, alleging that there was a resulting trust to 
the testator, but the Court held that the transaction was advance- 
ment. 

This is almost exactly the present case. It is impossible to 
suggest any reason why the son should have been admitted tenant, 
except for his own benefit. In Finch v. Finch (2) Lord Eldon 
said that Dyer v. Dyer was fully considered, and was intended to 
settle the law, ^'and that the principle of law and presumption 
was not to be frittered away by nice refinements." 

Then it was said that, the father having received the rents, the 
presumed advancement must be held to be rebutted ; but that was 
not the doctrine of this Court : Taylor v. Taylor (3). So in Orey v. 
Chrey (4) the father was the owner of the money, received the 
profits for twenty years, granted leases, took fines, inclosed and 
built on the land, gave directions for selling it, treated for the sale, 
but yet it was held an advancement. Murless v. Franklin (5) was 
to the same effect. On these authorities it is clear that Rose 
Cottage is the property of the son's devisee. 

(1) 2 Cox, 92. (3) 1 Atk. 386. 

(2) X5 Vea. 43-50. (4) 2 Sw, 694. 

(5) 1 Sw. 13. 
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V-O.W. Mr. W. Pearson, and Mr. Maidlow, opposed the summons: — 

J^ Either this is an advancement or it is not, as there can be no 

Stock intermediate case. If it is not an advancement, there must be a 
BlcAvoY. resulting trust for the purchaser. 

But whatever might be the ultimate intention, if any prior 
interest was reserved for the life of the purchaser, it is not an 
advancement within the rule : Dumper v. Dumper (1) ; Bone v. 
PoUard (2) ; Williams v. Williams (3). The only admissible evi- 
dence must be contemporaneous. 

The decisions shew that evidence of the purchaser's intention 
must be contemporaneous with the purchase : Murless v. Frank- 
lin (4). Here all the admissible evidence shews that the intention 
was that the father was to have a prior life estate, and therefore 
there is no advancement. 
Secondly, the evidence clearly shews that in this case .the 
. testator retained possession so ostensibly as to get rid of the diffi- 
culty to be found in some of the cases. This of itself shews that 
there was no advancement. 

Mr. Cdt, in reply : — 

Bone V. Pollard is no authority on the question of advance- 
ment, the father, in that case, having become incapable of super- 
intending his business (that of a farmer), and the capital was con- 
sequently transferred into the daughters' names jointly. All the 
facts negatived the idea of any advancement. Williams v. 
Williams is really an authority in the son's favour, for it shews 
that the receipt of rents by the father does not rebut the presumed 
advancement 

Sir John Wickens, V.C. : — 

Where a father purchases property in the name of his son, with- 
out making any formal declaration of trust, it is either a gift to his 
son absolutely or he is a trustee for his father. If the son is a 
trustee at all, he is wholly a trustee ; but the strong presumption 
of law is that he is not a trustee at all ; and it can only be dis- 
placed by evidence. In this case the father and son are both dead, 

(1) 3 Giff. 583. (3) 32 Beav. 370, 375. 

(2) 24 Beav. 283. (4) 1 Sw. 13. 
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and the admissible evidence consists of contemporaneous statements v.-o. W. 
and acts, and of subsequent statements of either of them against i872 
the interest of the party making them. Stock 

> It is said that the taking possession by the father at the time of _ ^- 

the purchase is insufficient in general to rebut the presumption ; 

but this does not, I conceive, apply where there is a formal and 
unmistakeable act of taking possession. Suppose a man bought a 
shop in his son's name, and immediately took possession and put 
his own name over the door, that would be an ostensible taking 
possession sufficient to shew ownership in the father and trustee- 
ship in the son. 

In tliis case the father called on the tenant, and gave notice to 
quit, but ultimately allowed her to remain. Perhaps I am not 
justified in treating that circumstance as a formal and unmistake- 
able act of taking possession by the father, sufficient to establish 
that he purchased for himself. But it is a circumstance of great 
weight, and looking at this and the rest of the evidence, I am 
of opinion that the Chief Clerk was right in finding that this was a 
trust and not an advancement. There must be a declaration that 
the son was a trustee for the father. The costs of the summons to 
be costs in the cause. 

Solicitors for the Plaintiff : Messrs. Morris, Sione, dt Co. 
Solicitors for the Summons : Messrs. Turner & Son. 



ALLSOPP V. WHE ATCKOFT. v.-o. w. 

[1871 A. 97.] 1872 

Covenant in restraint of Trade — Void if unnecessarily extensive, Abo. 5, 

A covenant by a clerk and traveller with a firm of brewers that he would 
not, during bis service or within two years afterwards, either directly or in- t^ ^ /^ 
directly, sell, procure orders for, or recommend, or be in anywise concerned vy>^v<^^Ov« C 
or engaged in the sale or recommendation, either on his own account or for JSL^-^ 

any other person, public company or corporation, of any Burton ale or porter yyy n 
brewed at Burton, or ofifered for sale as such, other than the ale, beer, or ^^'^ ^^/ 
porter brewed by the Plaintiffs :— 

Bdd, void, as unnecessarily extensive. 

IN January, 1862, the persons then constituting the firm of Alhoj>^ 
& Sons, brewers, of Burton-on-Treni, entered into an agreement in 
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y.-G. W. writing with the Defendant^ dated the 6th of January, 1862, which, 
1872 so far as is material to the case before the Court, was as follows : — 

Allsopp « Whereas Albopp dt Sons have agreed to admit W. Wheaieroft 
WuiATCBOFT. into their service as clerk and traveller upon his entering into such 
agreements as are hereinafter contained,' Now, therefore, in con- 
sideration of the premises, the said W. Wheatcrofi doth hereby 
engage and agree to and with the said firm that he, W. Wheatcrofi^ 
shall well and truly, at the salary of £100 per annum, or at such 
other salary as shall be from time to time agreed upon, serve the 
said firm, notwithstanding any change in the partnership, as their 
clerk and traveller, from the day of the date hereof until such service 
shall have been determined as hereinafter mentioned; and that 
during the continuance of the said service W, Wheaieroft A\sil faith- 
fully serve his said employers to the best of his knowledge and ability, 
and devote his whole time and attention to their service in the em- 
ployment aforesaid ; and that during the time he shall remain in such 
service he shall not sell uor engage in the sale of any other articles or 
goods of any description whatsoever, and that he shall from time to 
time, when thereto required of them, duly pay, hand over, and deliver 
to the said firm all moneys, securities for money, goods, articles, and 
things belonging to them, or collected or received by him on their 
account, or committed to his care for their use, and that tlie said 
W. Wheaieroft shall not at any time during his said service, or 
within two years subsequent to his quitting the same service, either 
directly or indirectly, sell, procure orders for the sale, or reoom* 
mend, or be in any wise concerned or engaged in the sale or recom- 
mendation, either on his own account or for any other person or 
persons, or public company or corporation, of any Bwrton ale or 
beer or porter, or of any ale or beer or porter brewed at Burton, 
or offered for sale as such, other than the ale or beer or porter 
brewed by the said firm. And it is hereby mutually agreed by 
and between the said parties hereto that the said service may at 
any time hereafter be determined by three calendar months' notice 
in writing given by either of the said parties to either of them for 
that purpose : Provided always, and this agreement is upon this 
express condition, that W. Wheaieroft shall give and keep on foot 
during the continuance of his service security to be approved of 
by the said firm to the amoimt of £200 for the faithful service of 
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him, the said W. Wheaterofi, iq his said employment And unless V.-O. W, 
such security be so given and kept on foot this agreement, on the 1872 
part of the said firm, shall thereupon become null and void." Aixbopp 

The agreement was signed by the Defendant (but not by the Wh eatob oft. 
Plaintiffs), and he entered upon such service as traveller and clerk, 
in which capacity he continued in the service of the firm till 
August, 1866, when he was appointed manager, traveller, and 
agent at Chesterfield. He remained in such employment until the 
Istof April, 1871, when, as the Plaintiffs alleged, he was dismissed 
for misconduct, but as he himself swore, he left of his own free 
will. 

The Defendant's duties at Chesterfield were to have charge of the 
stores and to solicit orders in the neighbourhood. 

The bill alleged that the Defendant, within the period specified 
in the agreement, had engaged himself as a traveller to another 
firm of brewers at Burton-on'Trent, and solicited orders on their 
behalf, and that the Plaintiff's business had suffered in consequence. 
The Defendant alleged in his answer that he had offered, since 
leaving the service of Allsopp & Sons, to sell to various persons 
the Plaintiffs' beers, but they^had refused to supply him, and that, 
under the circumstances, he had entered the service of Messrs. 
Cooper, and solicited orders on their behalf. 

A great deal of evidence was adduced on both sides as to the 
conduct of the parties and as to the meaning of '* Burton Ale" but 
the Tice-Chancellor's judgment proceeded solely on the terms of 
the contract. 

Mr. Dickinson, Q.C., Mr. Lindley, Q.O., and Mr. CooJcson, for tho 
Plaintiffs :— 

The result of the cases seems to be, that although all restraint 
of trade, if there be nothing more, is invalid, Mitehel v. Reynolds (1), 
yet an agreement for a particular restraint may be good if, first, it 
be not unlimited ; secondly, if it be for a good consideration ; and 
thirdly, if it be only what is necessary for the reasonable protec- 
tion of the covenantee. This principle would be found to reconcile 
all the authorities, a great many of which are collected in Avery v. 

(1) 1 P. Wms. 181. 
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V.-CW. Langford (1). In Ward v. Byrne (2) the qnestion was very much 

1872 considered, and the restraint in that case was held void ; but be- 

Allsopp cause, from the nature of the trade, a coal merchant's business 

Whkatcropt ^^^^^ ^^* ^*^® required so extensive a restriction as was comprised 

— in the agreement. In the Leather Cloth Company v. Lorsoni (3), a 

. covenant not to carry on a particular business in any part of Marope 

was held valid. It was argued in that case that this amounted to 

a restraint throughout the United Kingdom^ and was bad, but 

Sir W, M. James, then Vice-Chancellor, observed (4) that in 

his opinion the effect of the authorities was not to establish an 

unrebuttable presumption' against such a covenant, provided it were 

natural and not unreasonable for the protection of the parties 

contracting. 

But even assuming that upon the language the restraint was 
unnecessarily extensive, it was nevertheless valid to a reasonable 
extent. In MaUan v. May (5) the covenant was that the Defen- 
dant should not practise in London, or in any of the places where 
the Plaintiffs might have been practising, before the expiration of 
the said service ; and it was held that the stipulation not to prac- 
tise in London was valid and the rest invalid. So in Qreen v. 
Price (6), where the covenant was not to carry on the business of 
a perfumer in the cities of London and Westminster^ or within 600 
miles of the same, the covenant as to London and Westminster 
was held valid, and the other part of it bad. These cases established 
the important principle that a covenant, in its nature reasonable 
and for valuable consideration, but unnecessarily extensive in its 
terms, is only void as to the excess. The reasonableness is a matter 
to be determined by the Court, and though it might be di£Scultin 
this case to define any area where the Plaintiffs' business would 
not be injuriously affected by a competition with a discharged 
servant, still an approximation might be made. 

On these grounds the Plaintiff is entitled to a decree. 

[They also cited Mitchel v. Reynolds (7), and the authorities 
there mentioned.] 

(1) Kay, 663-667. (4) Law Rep. 9 Eq. 353. 

(2) 5 M. & W. 548. (5) 11 M. & W. 653. 

(3) Law Rep. 9 Eq. 345. (6) 13 Ibid, 695 ; 16 Ibid. 346. 

(7) Sm, L. C. Vol. i. p. 356. 



V. 

Whbatcboit. 
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Mr. GreenSy Q.C., and Mr. W. Pearson, for tlie Defendant : — V.-O. w. 

Firat, it must be observed that all agreements for the restraint of J^ 
trade ore prima fade bad: Mitchel v. Reynolds (1); and the onus allsopp 
lies on those who support them to shew that they are within the ex- 
ceptions. The law on this subject is very clearly laid down by Chief 
Justice Tindal, in Homer v. Graves (2), as follows : " The principles 
which govern the cases are these : Any i^reement restraining a 
person from exercising a lawful occupation is void ; but if it be 
shewn to be for valuable consideration, and that the restraint is 
reasonable, that is to say, is no more than necessary for the protec- 
tion of the contractee, then it is valid." This eixppsition of the law 
has been adopted by all the subsequent Judges; by Chief Justice 
Denman in Hitchcock v. Coker (3) ; by Chief Justice TindaJ again, 
and by the whole Court (4) in the same case ; by Lord Abinger 
and Baron FarJce in Ward v. Byrne (5) ; again by Baron ParTce in 
MaUan v. May (6), and by Lord LangdaJe in Whtttaker v. Hotce (7) ; 
by Vice-Chancellor Wood in Avery v. Langford (8) ; by Vice-Chan- 
cellor James in Leather Cloth Company v. Lorsoni (9). Upon these 
authorities it is perfectly clear that unless this agreement fulfil the 
.conditions which all these learned Judges considered essential, it 
is bad. Now, then, turn to the agreement : first, as to the time (two 
years), perhaps that may be free from objection. Then, as to the 
subject-matter, it appears from the agreement itself that there is 
Burton ale that is not brewed at Burton. All articles of commerce, 
which originally have been produced in some particular place, 
when they come into general use retain their name. The eflfect of 
this stipulation, therefore, might be to prevent the Defendant from 
selling any beer, and that would be too general, and void. Then 
look at the nature of the employment which is restrained under 
these words. The Defendant is restrained from acting as a beer 
merchant, a beer bottler, a cellarman, a publican, a barman, a 
waiter. Can this sweeping restraint be necessary for the Plain- 
tiffs* protection ? Surely not. 

Then turn to the area where the restraint is to operate. There 

(1) 1 P. Wms. 181. (6) 5 M. & W. 648, 669-561. 

(2) 7 Bing. 736, 743. (6) 11 Ibid. 653, 665-667. 

(3) 6 A. & E. 438, 444-445. (7) 3 Beav. 383, 393. 

(4) Ibid. 453. (8) Kay, 663. 

(9) Law Rep. 9 Eq. 345. 
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V.-C. W. is no limit; the wide world, therefore, is the area comprised in the 
1872 restriction ; but how can that be necessary for the Plaintiffs' pro- 
A1X6OPP tection ? No lawful employment can be subject to sucli general 
«r„..*' ^„ restraint: WardY. Byrne (1). 

Then it is said that this contract may be bad to some extent but 

good for the rest, but it does not admit of division. It is either 
bad or good in its entirety. None of the cases relied on to support 
this agreement have any application. In Davis t. Mason (2), Homer 
V. Ashford (3), Whittaker v. Howe (4), Mumford v. Qeihing (5), 
Harms v. Parsons (6), Leafier Cloth Company v. Lorsont (7), 
the principle was admitted by the Judges, though they considered 
the particular case did not violate the rule. 

On these grounds this agreement must be held void. 

Mr. Dickinson, in reply : — 

It is for the Court to consider what is a reasonable restriction, 
and that is all the Plaintiffs seek. 

Sin John Wickkns, V.O. :— 

The question in this case is purely legal, viz., as to the validity 
of the covenant in restraint of trade. There has been a natural 
inclination of the Courts to bring within reasonable limits the 
doctrine as to these covenants laid down in the earlier cases, but 
it has generally been considered in the later as well as in the 
earlier cases that a covenant not to carry on a lawful trade, un- 
limited as to space, is on the face of it void. This seems to have 
been treated as clear law in Ward v. Byrne and in Hinde v. 
Cray (8), and in other cases ; and the rule, if not obviously just, 
is, at any rate, simple and very convenient. No doubt, in the 
case of the Leather Cloth Company v. Lorsont, Lord Justice (then 
Yice-Chancellor) James threw some doubt on the existence of a 
hard and fast rule which makes a covenant in restraint of trade in- 
valid if unlimited in area; but there were expressions in the 
instrument in that case limiting the generality of the covenant, 
an:l it was in substance a case of a different class from this, since 
the restriction against trading was only a consequence of a clearly 

(1) 5 M. & W. 548. (5) 7 0. B. (lJ.S.) 305. 

(2) 5 T. R. 118. (6) 32 Beav. 328. 

(3) 3 Bing. 322, 328. (7) Law Rep. 9 Eq. 346. 

(4) 3 Beav. 383. (8) 1 Man. & G. 195; 1 Scott (N.R.) 123. 
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lawful restriction against divulging a trade secret In this point V.-O. W. 
of view it may probably be thought to bear some analogy to Wallis 1872 
V. Day (1). Assenting, as I do, to everything that was said in allsopp 
Leaiher Cloth Company v. LorsorU (2), I can hardly treat it as autho- w^uEj^^cBOFr 

rizing me to depart from the recognised rule as to limitation of 

space in a case so different from it as the present is, and unless 
that rule be departed from the covenant here is clearly bad. 

But the conclusion here would be the same if no such rule 
existed. Messrs. Allsopp dt Co.^ brewers at Burton-on-Treni, en- 
gaged a traveller to seek orders for their beer, and bound him by a 
covenant, which has been so often read that I need not mention 
the terms of it. Of course the "protection that they sought was 
primarily against the competition of other brewers of real or pre- 
tended Burton ale, and their first object was to prevent the De- 
fendant from turning against them his connection with, and 
knowledge of, their customers. This they might reasonably and 
lawfully have stipulated for. But the covenant goes further than 
this, and, in fact, beyond anything that can be reasonably required 
for the Plaintiffs' protection. It seems to me that, according to the 
view taken in the cases, it could not have been held necessary for 
the Plaintiffs' protection to prevent the Defendant from soliciting 
orders for the ale of other Burton brewers in places where Burton 
ale had never been sold or heard of, and probably, as Mr. Pearson 
argued, the covenant would, even w^ithin the limits where AUsopp's 
company had customers, prevent lawful acts of the Defendant 
which would not injure the Plaintiffs. I am bound by the au- 
thorities to hold the covenant inoperative independently of any 
absolute rule requiring a limitation of area. 

Therefore, without considering the other questions raised on the 
part of the Defendant, I think the Plaintiffs' case fails, but as the 
Defendant has, according to my view, deliberately done the 
express thing he bound himself not to do, and escapes the con- 
. sequences on technical grounds, I ehall dismiss the bill, including 
the motion, without costs. 

Solicitors for the Plaintiff : Messrs. Braikenridge. 
Solicitors for the Defendant : Messrs. Burt, Stevens, dt Cave, 

(1) 2 M. & W. 278. (2) Lnw Rep. Eq. 34.-. 

Vor. XV. F 2 
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V..O.W. In re MARSHALL'S SETTLED ESTATES. 

1872 

,^y^ Practice — Lnues and Sales of Settled Eatatei Ad — Presenttttion of Petition — 

Nov, 12. Advertisements — Marriage of Female Petitioner. 

fl f A spinster, with others, presented a Petition under the Leases and Sales 

V^ J^ cf SetUed Estates Ad, 1856. After the publication of advertisements, but 

before the hearing of the Petition, she married. 

Fresh advertisements, and the examination of the married woman, were 
dispensed with. 

XHIS was a Petition presented under the Leases and Sales of 
SetUed Estates Act (19 & 20 Vict. c. 120). 

When the Petition was presented one of the Petitioners was a 
spinster, but after advertisements had been inserted in certain 
newspapers, as required hj the 20th section of the Act, and before 
the hearing of the Petition, she married. 

Mr. F, A, Lewin, for the Petitioners, after referring to the case 
of Re Bunbury (1), submitted that there was no necessity for any 
fresh advertisements, and that the Court could dispense with an 
examination of the married woman. 

Mr. Ince, for the Bespondents. 

Sir John Wiokeks, V.C. :— 

I will dispense with the insertion of fresh advertisements, and I 
think that the giving of directions in Chambers for the insertion 
of advertisements was a sufficient judicial proceeding to enable me 
to dispense with an examination of the married woman under the 
37th section of the Act. 

Solicitors: Messrs. Fallotoes & Whitehead, agents for Messrs. 
AUeock dt MUwardy Birmingham ; Mr. W. Bogers, agent for Messrs. 
Wright db Marshall, Birmingluim. 

(I) 11 Jur. (N.S.) 27. 



VOL. XV.] EQUITY CASES. 67 



LYLE V. ELL WOOD. v.^.w 

[1871 L. 82] 1872 



rractice^Affidamt—Fareign lA'btory— 15 <fe 16 Vici. c, 86, «. 22— Ccwsent of ^^^' ^*' 

Soliciior for Deftndan t. 

Affidavits made on behalf of the Plaintiff, sworn abroad, before a notary 
at a place a considerable distance from the residence of any of Her Majesty's 
consuls, were, on the written consent of the solicilur for the Defendant, 
allowed to be filed. 

J N thifl cause three affidavits made on behalf of the Plaintiff, and 
sworn before a notary public, whose notarial seal was affixed, at a 
place in the United States of America abcut 120 miles distant 
from the residence of any of Her Majesty s consuls, had been rejected 
by the Clerk of Eecords and Writs, on the ground that the pro- 
visions of the statute, 15 & 16 Yict. c. 86, s. 22, had not been 
complied with. 

Mr. Kekewich asked that a direction might be given to the 
Clerk of Becords and Writs to file the affidavits, notwithstanding 
the absence of a certificate of a British consul, and non-compliance 
with the provisions of the Act. He referred to the cases of 
Eaggitt v. Iniff (1), In re Earl's Trust (2), In re Davis' Trusts (3), 
and Smith Y. Davis, before Vice-Chancellor Malins, Nov. 13, 1868. 

Sir John Wickens, V.C. :— 

On the written consent of the solicitor for the Defendant being 
given to the Clerk of Becords and Writs, the affidavits may be 
filed. 

Solicitors : Messrs. G. A. Crawley, Arnold, & Oreen. 

m 

(1) 5 D. M. & G. 910. ' (2) 4 K. & J. 300. 

(3) Law Rep. 8 Eq. 98. 
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v.-O. w. In re FRENCH'S TRUSTS. 

1872 

^Jw Practice— 22 (fe 23 Vict. c. 35, «. ZO-^Engliih and Irish Trustees-^urisdiciion 

Nov, 15. — Service of Petition. 

On a Petition (not served on any person) by English and Irish trustees 
under the 22 & 23 Vict. c. 35, s. 30 (the domicil of the testator and the 
tenant for life being Irish and English respectively), for the opinion of the 
Court as to the power of the trustees to make certain investments, the Court, 
there having been no application to the Court of Chancery in Ireland, exer- 
cised jurisdiction, and did not require the Petition to be served on any one. 

XHIS was a Fetitiou by the two trustees under a will, for the 
opinion of the C!ourt, under the 22 & 23 Viet. c. 85, s. 30, as to 
their power to make certain investments. 

The domicil of the testator and of one of the trustees was Irish, 
and the domicil of the other trustee atid of the tenant for life of 
the funds was English. 

Fart of the trust funds proposed to be dealt with were English 
consols. The Petition had not been served on any person. 

Mr. F. PoUoeh, for the Petitioners, referred to In re Tuck's Trusts^ 
before Vice-Chancellor Maltns, Jaa 22, 1869. 

Sib John Wickens, V.C. :— 

No application having been made to the Court of Chancery in 
Ireland, I have no diflBculty in exercising jurisdiction, nor in saying 
that the trustees have power to invest the trust funds on mortgages, 
or on railway debentures of incorporated companies in Oreat 
Britain and Ireland. It is not necessary to serve this Petition on 
any one. 

Solicitors : Messrs. Parie <& FcUhch 
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A or. 11. 



Ex parte NOETH WESTERN BANK c. j. b. 

In re SLEE. 1872 

Bankruptcy Act, 1869— J5i7?« of Sale Act (17 <fc 18 Vict. c. 36)— -Facfor« Act (5 <(: G 
Vict, c. 39) — Letter of Hypothecation — Equitable Charge — Bill qf Sale — 
Pledgee — Beputed Ownership — Notice of Act of Bankruptcy, 

A., being a factor and warehouse keeper, by letter of hypothecation pledged 
to B, certain wools to secure a sum of money. No delivery of the warrants 
ibr the wools was made, but a promise to deliver them on the following morn- 
ing was added at the foot of the letter. After being pressed daily to deliver 
the warrants, A. absconded. B, thereupon obtained from A'n clerk the keys 
of the w^arehousea and possession of the wools. A, was a few days afterwards 
adjudicated bankrupt. The wools belonged to third parties, who had, however, 
been under advances from the bankrupt, and made no claim :— > 

Eeld, that the letter created a good equitable charge ; that it did not 
require registration under the Biih of Sale Act ; that the goods were not in 
the order and disposition of the bankrupt; that the transaction was a vali.l 
pledge under the Factori Act ; and that B, had a good title against the trustee 
in bankruptcy. 

xHIS was an appeal from an order of the County Court Judge at 
Liverpool, dated ^the 13th of August, 1872, directing the Appel- 
lants, the North Western Bank, to deliver up to the trustee under 
tlie bankruptcy the keys and possession of certain premises or 
warehouses situate in Liverpool, and also certain wools, and to pay 
to the trustee his costs of and incidental to that application. 

It appeared from the evidence that the bankrupt Slee was a 
woolbroker, carrying on business in Liverpool, and also a warehouse 
keeper* He was also a customer of the Norffi Western Banking 
Company, and was in the habit of borrowing money from the bank 
upon the hypothecation of wools as security for advances. 

On the 5th of April, 1872, the bankrupt, being in want of money, 

obtained from the bank £7000, he giving to them a letter in the 

following terms : — 

" Liverpool, April 5, 1872. 

" To the North Western Bank, Limited. 

' *^ In consideration of your advancing to me (against bills to be got 
hereafter) the sum of £7000, say seven thousand pounds for two 
montha, I agree to hold to the produce hereunder specified, as 
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C. J. B.. ., trustee for you aud as security for the same advance (with interest 

1872 and commission), and to sell the same under your order, and pay 

Ex paru to you the proceeds thereof as due, when received in or towards 

Wf?sSmj repayment of the said advance ; and I further agree that I will, 

Bank. wlienever you request me so to do, deliver the produce to you to 

^^^ ' enable you to sell the same, and apply the proceeds to the payment 

'— ^ of the said advance. The property is fully insured by floating 

policies with the Boyal, for the sum of £ , the policy for which 

I hold for your behalf. 

*^ I am your obedient servant. 

It « Edwin 8leer 

To this letter was attached a schedule of the wools hypothecated, 
with columns in the schedule for the marks, the description, the 
classification, and ralue, and for a statement where the wools then 
were. The schedule, however, did not state where the wools were, 
nor was there any warrant attached ; but at the foot of the letter 
there was a memorandum in these words : ^' Warrants for which 
I can lodge to-morrow." On the 6th of April (Saturday), Mr. 
Archibald^ a bank clerk, applied to the bankrupt for the warrants, 
but Slee made some excuse, saying he would attend to the matter. 
On Monday, the 8th, and again on the 9th, fui-ther applications 
were made, but the warrants were not forthcoming.- On the 10th 
the bank clerk again applied at Sleeps warehouse, and was told that 
he was out of town, but would be back next day, and all would be 
right. On the 11th nothing was heard from £7(06, except the 
receipt at his office of a telegram, dated that day, and addressed 
from the station at Derby y and which was in these words: ^' Am 
coming home, £7000 for the bank." This telegram was taken to 
the bank on the day it was received, and shewn to the managers. 
Slee had, in fact, absconded, and nothing further has been heard of 
him up to this time, and it is supposed that he sent the above tele- 
gram to lull suspicion and gain more time to get away in safety. 
On the 12th Slee's brother, who had acted as his derk, was sent for 
by the bank, and interrogated as to the bankrupt, and where he had 
gone. The reply given by the brother was, that he was in ignorance 
of the whole matter. On Saturday, the 13th, Slee's brother was 
again sent for, and had an interview with Mr. Arnold^ one of the 
bank directors^ who demanded the keys of the warehouses in 
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which the hypothecated wool then was. As to the exact terms 0. X B. 
used in making the above demand, the evidence was somewhat m-i 
conflicting ; but there seems no doubt that the police-oflBce was E^parfe 
mentioned, and mentioned in connection with a refusal to deliver ;^"g"^, 
up the keys. In the course of the day the bank clerk, Arch^xxidy Bank. 
obtained the keys, and the bank took possession of the warehouses ^^^^ 

in which the wools then, were, and of the wools themselves. It 

however being considered possible, as it was known had been the 
case before, that Slee might return, the bank allowed the business 
to be carried on a few days longer ; but on his not returning on 
the 19th of April a petition was filed, and on the 23rd he was 
adjudicated bankrupt ; the act of bankruptcy being, that he, being 
a trader, had departed from his place of business with intent to . 
defeat and delay his creditors. The wools were not the property 
of the bankrupt, but had belonged to third parties, who, however, 
being under advances from the bankrupt, made no claim. The 
trustee under the bankruptcy claimed to have the keys and wool 
given up to him, which the bank offered to do on his undertak- 
ing that the wool should not be dealt with until their respective 
rights were ascertained. This the trustee refused to do, and on 
the case coming before the County Court Judge, he made the 
order now appealed from. 

Mr. Benjamin, Q.C., and Mr. McConneU, for the Appellants^ the 
North Western Bank : — 

The dealings constitute an equitable charge in favour of the 
banky and entitle them to be paid out of the proceeds of the wool. 
The charge was made in the ordinary course of business, though 
the goods in question were not out and out the property of the 
bankrupt, and the title of the bank had not been perfected by 
delivery of the warrants ; the cause was the fraud of the bank- 
rupt, not the fault of the bank, and so the title of the bank under 
the Factors Act (5 & 6 Vict c. 89) is good. The letter of hypo- 
thecation does not come under the BiRs of Sale Act (17 & 18 Vict., 
c 36), as the letter of hypothecation gives us no power to seize the 
wool, only a promise to grant possession ; and by the 7th section 
such a letter is expressly excluded from the operation of the Act. 
Neither is our title bad under the reputed ownership clauses of the 
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G. J. B. Bankruptcy Ad, 1869 (32 & 33 Vict, c 71), as though we never 

1872 got the warrants delivered, jet we demanded possession of them 

Exparte ^^"^ ^^7 ^ ^^Yf ^^^ ^^^e ultimately only defeated by the fraud 

\^«Mr of tlie bankrupt. Finally, there is no question but that the 

Bank. creditors have got the £7000 advanced by the bank, which, from 

SlwIi ^^® evidence of the books of the bankrupt, was paid away in the 

ordinary course of business, and, in the words of Chief Justice 

Erie, in the case of Langton v. Waring (1) (an entirely analogous 
case to this), they claim to keep both the m6ney and the goods. 
We submit that is not right, but that the bank is entitled to be 
paid the £7000 out of the proceeds of the sale of the wool. 

Mr. Gully y for the trustee : — 

The letter of hypothecation was clearly a declaration of trust, 
without transfer, within the meaning of the 7th clause of the BUls 
of Sale Ad, and the words at the end of that clause limiting the 
application of the Act are intended to apply to cases of ordinary 
transactions between merchants and business^people, and are not 
intended to defeat declarations of trust without transfer, which are 
clearly bills of sale. Further, when the bank took possession of 
the goods, the bankrupt was absenting himself from his business, 
and they ought to have drawn the reasonable inference from the 
facts in their possession, which amounted to constructive notice of 
an act of bankruptcy : Yaie Lee on Bankruptcy (2) ; and so could 
not perfect their inchoate title after such knowledge of the facts. 

Sir James Bacon, C.J : — 

I think the case clearly one not only covered by authority, and 
a great deal more than covered, but that it is plain on the facts of 
the case itself. The learned Judge of the County Court seems to 
have thought that the Factors Act (5 & 6 Yict. o. 39) created 
a diflSculty in tlie way of the bank, for that it was doubtful 
whether the bankrupt had a right to hypothecate, or pledge, 
or deal with these goods in the manner he did. Upon the facts 
s ibmitted, I cannot doubt that he had, under the Act, full 
power to do so. That, therefore, I think disposes of that ques- 
tion. To the argument that it came within the Bills of Sale 

(1) 18 C. B. (N.S.) 315. (2) Page 242. 
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Act (17 & 18 Vict, a 36), I am quite unable to accede, because 0. J. B. 
I do not think the Bills of Sale Act applies to the case at 1872 
aU. There is in the 7th clause a plain and careful exposition of ^x parte 
what may be called the mercantile transaction of advance and Nobth 
pledge, but even if that were not so, the Bills of Sale Ad relates Bank. 
to totally different transactions, creates different rights, imposes ^^ 

different duties, and it would be a perversion of the words, as it 

would be a total departure from the meaning, to say that such a 
transaction of advance and hypothecation amounted to a bill of 
sale, or that it had any analogy or relation to any such transaction. 
The learned Judge seems to me to have taken that view of the case, 
because in a part of his judgment I find him saying this: ^^If the 
goods now in question had belonged to the bankrupt at the time of 
their hypothecation " (as for all purposes of hypothecation they no 
doubt did belong to him), *' I should agree with Mr. Benjamin 
that the hypothecation might operate as an equitable charge, and 
that in that event the mode in which the bank actually obtained 
possession of the goods, the property in which had already passed 
to them by virtue of the letters of hypothecation, might not affect 
their equitable right to hold them as against the trustee as security 
for their loan." Now that, in my opinion, described the case with 
very perfect accuracy. The goods were, for the purpose of the 
trantoction between the bankers and the bankrupt, his goods, wd 
they were lawfully and honestly dealt with for the purpose of the 
advance. The mode in which the advance was made was in the 
ordinary course of trade, the engagements entered into by the 
bankrupt were complete, and the goods from that time were 
charged with the loan of, and became the property of, the bankers. 
I think, therefore, that neither under the BUls of Sale Ad, nor 
under the Factors Act, can there be any valid objection made to 
the title of the bankers to take*proceedings for them. 

Then it is said that they were in the order and disposition of the 
bankrupt. But then there is another element to be considered, 
namely, whether they were so " with the consent of the true owner." 
If the bankers were the true owners of these goods until their 
advance was paid, what shadow of pretence is there for saying that 
there was any consent of the true owner ? On the contrary, 
urgent demands were made by the bankers to have the terms of 

Vol. XV. O 2 
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0. J. B. the hypothecation oompleted, and nothing can be further from 

1S72 the fact, as appears by the case agreed on upon both sides^ than 

js^^Z^ saying that there was anything like consent on the part of the 

NosiB trae owner. Then an attempt was made by Mr. QvUy in his 

Bavs. argument to say that they had notice of the act of bankruptcy 

1^ committed before they took possession. I do not think there is 

^^ anything on which I can rely as leading to the inference of any 

such notice. When the bankrupt went away, and he had gone 

away before, his absence was not long, and the bankers were 

pacified by a telegram, the effect of which was, *^ I am coming 

home, and I have £7000 I am going to bring to pay you.'' They 

may have suspected that the bankrupt was dealing with their 

interests and his own in a very rash and reckless way by going 

away from Liverpool and spending his time at Derby ; but that is 

&r from giving to them notice that he had committed an act of 

bankruptcy by absconding with intent to defeat and delay his 

creditors. I think the case is reasonably clear, and that the 

bankers are entitled, under the letters of hypothecation, to that 

which they have claimed. 

With respect to the keys, I cannot take notice of the facts 
stated. I understand it is not disputed that, on the hearing before 
the learned Judge, the bankers were prepared to give the trustees 
the keys upon the simple condition that they would not deal with 
the contents of the warehouse, so far as they were claimed by the 
bankers, until the rights claimed on each side had been jc^dicially 
determined. That seems to me to be a very reasonable condition 
to impose. However, the trustees did not think fit to accede to 
that. I think the order must of necessity be discharged. I think 
the claim of the trustee was unfounded, and I think he should 
pay the cost9 in the Court below. 

Solicitors : Messrs. Chester ^ Urquhari, Bushby, dt Mayhew, for 
Messrs. Liwee, Banner, d Co., Liverpool s Mr, T. BeUringer. 



VOL. XV.] EQOITT OASEa 75 



I» re CHAPMAN. aj.B. 

1872 

Bankruptcy Act, 1869, «. 12— Bankruptcy Rules, 1870, r, ^^-^Foreign Creditors IXZ 
— Actions in Foreiyn Courts — Jurisdiction — Injunction-— Appointment 0/ Nov, 18. 
Beceiver — Leavs to appear and defend Actions, "~~ 

A,, a trader in London, being in difficulties, sent round a letter to his 
creditors, asking for indulgence ; thereupon certain creditors in New York 
commenced actions in the New York C!ourts in respect of bills accepted, 
made payable, and dishonoured in London to attach the debts due to A, 
from various New York firms. A, immediately filed a Petition for liquida- 
tion, a receiver vfas appointed, and application made for an injunction to 
restrain the actions in the New York Courts : — 

add, that the Court would not grant an injunction against the foreign 
creditors suing abroad. 

1 HIS case came on upon motion, and was an application for an 
injunction to restrain certain proceedings which had been com- 
menced in the Sopreme Court of New York nnder the following 
circumstances : — ^Mr. N. A, Oluipman had for some time carried on 
an extensive business in the city of Landauy under the style of 
John Fbx & Co. Owing to heavy failures in New Yo/rk he found 
himself, in the month of September, 1872, in such a position that 
it became necessary to make some statement to his creditors. 
Accordingly a letter was written and sent round by his solicitors 
to all his creditors, asking for indulgence until it could be ascer- 
tained accurately in what state his affairs then were. His 
books were immediately placed in the hands of Messrs. OuysdiU, 
Saffertfy & Co., and an approximate statement was prepared, by 
which it appeared that the liabilities of the firm were about 
£116,000. These liabilities were principally in respect of bills 
accepted by Messrs. Fox & Co. on account of houses in the United 
States. A power of attorney was at once sent out to Ainerioa to 
protect the interests of Messrs. Fox db Co. Sereral of the accept- 
ances upon which Messrs. Fox & Co. were at that time liable 
had since been returned by the parties on whose account they 
were giyen, and the liabilities were thereby reduced to about 
£90,000, No further proceedings were taken by the creditors in 
England. The mail from AvMricay which arrived in England on 
the 13th of November, brought Messrs. Fox & Co. notices that 
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C. J. B. certain American firms, being creditors as holders of some of the 
1872 bills, had commenced proceedings in the Supreme Court of New 
In re York with a view to attach the debts due to Messrs. Fox dt Co. from 
C hapma n, y^rious New York houses. Messrs. Fox & Co. accordingly at once 
filed a Petition for liquidation on the 15th of November. It ap- 
peared that the whole of the bills in respect of which proceedings 
. were taken in New York, were sent over from New York to England 
for acceptance, were accepted in England^ were made payable at 
London bankers', and were presented for payment and dishonoured 
in London. An application was made on the 15th to Mr. 
Begistrar Pepys, acting for the Chief Judge, for the appointment 
of a receiver, and an injunction, as stated above. The Begistrar 
appointed a receiver, but referred the application for an injunction 
to the Chief Judge. 

The Hon. A. 3. TheUger, in support of the application :—^ 

This Court has power to grant an injunction in the case of a 
person domiciled abroad : In re Taii & Co. (I) ; In re Distin (2) ; 
Earl of Oxford's Case (8) ; Maclaren y. Stainton, and Maclaren v. 
Carron Company (4). The rule of American law is the same as that 
of England, that a discharge of a debtor in the American Courts is 
a discharge of him in every country (5), and the debts in respect 
of which these actions are being taken arose in this country ; and in 
EUis V. WEenry (6), Chief Justice BoviU, who delivered the judg- 
ment of the Court, said : '* In the first place, there is no doubt that a 
debt or liability arising in any country may be discharged by the 
laws of that country, and that such a discharge, if it extinguishes 
the debt or liability, and does not merely interfere with the 
remedies or course of procedure to enforce it, will be an effectual 
answer to the claim, not only in the Courts of that country, but 
in every other country." 

[He also referred to the Common Law Procedure Acts, 1852 and 
1854, to shew that the Courts of Common Law have power to grant 
injunctions against foreigners, and also to the Bankruptcy Act, 1869, 
and the Bankruptcy Rules, 1870, r. 260.] 

(1) Law Rep. 13 Eq. 311. (4) 26 L. J. (Ch.) 332. 

(2) 24 L. T. (N.S.) 197. (5) Story on the Conflict of Laws, 
(8) Wh, & T. L. C. 4th Ed. vol. il 831-7. 

p. 632. (6) Law Rep. 6 0. P. 234. 
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Sir James Bacon, C.J. : — c. J. B. 

I do sot think I can accede to this application. The cases I ]^ 
have been referred to draw a distinction between those in which In re 

injanctions may, and those in which they may not be granted by 

this Court In Ex parte Tait (1) the person against whom the in- 
junction was granted had come in under an inspectorship deed, and - 
having had his proof rejected, brought an action in the Irish 
Courts in respect of his claim under the deed. In In re DisHn (2) 
the Plaintiff was resident in England, and there is no reason to 
doubt that it was within the power of the Court to grant the in- 
junction. In tliis present case an injunction, notwithstanding the 
Common Law Procedure Acts of 1852 and 1854, would be wholly 
ineffectual, and neither this Court nor the Court of Chancery ever 
grants injunctions that will be wholly ineffectual. Farther, the 
equities upon which injunctions partaking of this nature are 
granted involve very delicate and nice questions, and I am warned 
by the words of the Lord Chancellor in Ex parte Bocke (3), that 
the power of the injunction is not to interfere with any rights of 
the creditors, but only to protect the property of the bankrupt. 
The remarks I have made seem to me conclusive against granting 
this injunction, neither do I see any necessity for it, as a receiver 
has been appointed who will take possession of the goods ; con- 
sequently, if the actions against the debtor should be successful, 
the creditors in New York cannot attach them, and they are safe 
80 far as the power of this Court can make them. 

Mr. The$iger then asked the Chief Judge for leave for the- 
receiver to appear and defend the action in New York by power of 
attorney given by the debtor. 

Sir James Bacon, C.J. : — 

The principle is right ; but I must have more information as to 
the nature of these actions. I will, however, give you leave to 
apply to the Begistrar, and you must explain to him in detail 
what these actions are (4). 

Solicitors : Messrs. Stocken dk Jupp. 

(1) Law Bep. 13 Eq. 311. (4) On application to the Registrar 

(2) 24 L. T. (N^.) 197. leave was given. 

(3) Law Rep. 6 Ch. 799. 

YoL. XV. E 2 
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M. R In re LOWRY'S WILL. 

1872 



BhUvday Company— Compulsory PowerB— Agreement to sell — Infant Devisee — 
I>«c. 7. Constructive Trustee— Trustee Act^ 1850. 

Wberd tb^ owner of lands agrees to sell to a railway company land which 
they have power to take for thepiirpofles of their undertaking, and afterwards 
dies, having derised his real estate to an infant, the infant devisee is a trustee 
within the meaning of the Trustee Act, 1850, and a vesting order may be 
made on a Petition under that Act 

jjY two agreemeBts in writing, dated respectiyely the 9tli of 
-June, 1870, and the 20th of October, 1871, Mary Ann Lowry 
^igreed to sell to the MidUmd Railway Company certain parcels 
-of land to which she was entitled in fee, and which the company^ 
^iBidi power to take for the purposes of their undertaking. On the 
17th of January, 1872, before the title had been accepted, Mary 
Ann Lowry died, having devised all her real estate to an infant, 
and her executors now presented a Petition under the Trustee Act, 
1850, praying that the infant devisee might be declared a trustee 
within the meaning of the Act of the lands comprised in the 
agreements with the railway company^ and that on payment by 
the company of the purchase-money to the Petitioners, the devisee 
might be ordered, or some proper person might be appointed, to 
execute a conveyance to the company, or as they should direct ; 
and that the company might pay the costs of the application. 

r 



Mr. Fry, Q.C., and Mr. ViUiere, for the Petitioners : — 

The executors are clearly entitled to the purchase-money: In re 
Manchester and Southport BaUway Company (1). The order asked 
may be made on Petition : Be RusseWe Estate (2). 

Mr. T. D. Mitchell, for the infant devisee, supported the 
Petition. 

Mr. SargarU, for the railway company, submitted that the order 
could not be made until a decree had been made declaring the 

(1) 19 Beav. 365. (2) 12 Jur. (N.S.) 224. 



p 
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infant to be a trustee of the property : In re Carpenter (1) ; Jure M. B. 
JFaulder, before the Master of the Bolls on the 24th of February, i872 

1866. In re 

Lowry'b 

Lord Eomillt, M.R., considered that the order might be 
made. 

Solicitors : Messrs. SJiarp dt UHithorne ; Messrs. Bedle, Marigold^ 
^ Beale. 



Will. 



CART V. HILLS. m.r. 

[1872 C. 283.1 ^^2 

Admintgtration — Plea that Defendant is not Executor, X>ec^l. 

• 

To a bill all^;mg that the Defendant is executor of a testator, and had, 
l)efore probate, possessed himself of part of the personal estate, and praying 
for general administration, a plea that the Defendant is not executor is a 
complete answer. 

Bayner t. Koehler (2) not followed. 



LEA. 

The bill stated to the effect that Margaret Heard Lester^ de- 
ceased, duly made and executed her last will^ dated the 9th of 
December, 1869, whereby, after bequeathing certain specific lega- 
-cies, she gave, devised, and bequeathed unto her executors therein- 
after named all her real and personal estate upon certain trusts ; 
and she appointed the Defendant, Ociavius LUbume Eilh, and 
one James Alfred EaRelt^ executors; that the testatrix after- 
wards duly made and executed a codicil to the said will, dated the 
6th of January, 1871, whereby, amongst other gifts, she be- 
queathed an annuity of £120 to the Plaintiff, and made certain 
specific bequests in his favour ; that the testatrix also made and 
duly executed a further codicil to her said will, dated the 29th of 
June, 1871, whereby, amongst other things, she bequeathed to 
the Plaintiff a pecuniary legacy ; that the testatrix died on the 
9th of June, 1872 ; that James Alfred Hdllett declined to accepi 



(1) Kay, 418. (2) Law Rep. U Eq. 262, 

ff2 2 
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M. B. the trasts or to act as executor of the said will, and had by deed 

1872 poll disclaimed the trusts thereof; that the said will and two 

^2^ codicils were duly proved by the Defendant alone in the principal 

*• Eegistry of Her Majesty's Court of Probate ; that the testatrix was^ 

at the date of her decease entitled to certain personal estate 

therein specified, and that the personal estate of the testatrix 
was sworn under the sum or value of £4000 ; that the testatrix 
was not at the time of her death seised of or entitled to any real 
estate ; and that the debts of the testatrix amounted to the sum* 
of £200 or thereabouts The bill then alleged (paragraph 8} 
as follows : — 

''The Defendant, Odavius Lilbume Hills, shortly after the 
decease of the said testatrix, and before the grant of probate to 
him, took upon himself the duties of his said office of executor, and 
possessed himself of, and collected and got in or sold, a consider- 
able portion of her said personal estate, and, amongst other items, 
her household furniture and other effects ; and out of the proceeds 
of such sales he paid divers debts of the said testatrix, and alsa 
her funeral expenses, amounting in the aggregate to £150, or 
thereabouts. The said Defendant has furnished to the Plaintiff 
no account of his said receipts and payments." 

The bill then stated to the effect that the personal estate was 
likely to prove insufficient for payment in full of the legacies and 
annuities given by the will and codicils, and that questions were 
likely to arise with reference to the true construction of the will 
and codicils; and it prayed that the personal and (if any) the real 
estate of the testatrix might be administered under the direction 
of the Court ; and that all proper and necessary accounts might be 
taken, inquiries made, and directions given ; and for further relief. 
The Defendant put in a plea, which, after averring that caveats 
had been entered in the Probate ^Court to prevent any person 
from proving the will or testamentary writings of the cestatrix, 
proceeded as follows: — ^'^ The] aforesaid steps and proceedings in 
the said Court of Probate have prevented probate being obtained 
of the said will and testamentary writings of the said testatrix, or 
any of them, or the constitution of a legal personal representative 
of the said testatrix ; and in consequence of the aforesaid steps 
and proceedings in the said Court of Probate, and in fact, I have 
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not proyed the said will or the codicils or testamentary writings in K. B. 
the said bill of complaint set forth, or other the testamentary 1872 
writings of the said testatrix, or any of them, in the principal cab? 
Registry of Her Majesty's Court of Probate, or elsewhere, or sworn ^^ 

the personal estate of the said testatrix under the sum or value of 

£1000, or under any other sum or value, or been constituted in 
any manner the legal personal representative of the said testatrix, 
and I am not, nor have I ever been, the duly constituted executor 
<xr legal personal representative of the said testatrix." 
The plea now came on for argument. 

Mr. Southffaie, Q.C., and Mr. FeUows, for the plea : — 

The plea is a complete answer to the bill : Hill v. Neale (1) ; 
Cooke V. OitHnffs. (2) If the parts of the bill covered by the 
plea are struck out, the only allegation on which any relief could 
be granted would be that contained in paragraph 8 ; but the relief 
to which the Plaintiff would be entitled upon that allegation would 
be, not general administration, but the appointment of a receiver 
pendente lite. In Temped v. Lord Gamoys (3) the bill was saved 
because it contained an allegation that the testator was entitled 
to real estate; but here the bill alleges that the testatrix wai not 
■entitled to any. In Overingion v. Ward (4) it was held that a bill 
praying for a receiver pendente lite and for general administration 
was bad ; and De Feueheres v. Dawes (5) is a decision to the like 
effect. Some of the observations in Rayner v. Koehler (6) are 
adverse to our contention, but the decision is not, for the bill 
alleged that the testator was entitled to real estate. An aver- 
ment that the Defendant had not possessed himself of the estate 
4IS alleged in the bill would make the plea bad for duplicity. The 
decision in Motion v. Moojen (7) shews that the Defendant has 
taken a proper course in filing this plea. 

fSir J2. BaggaUayy Q.'C., and Mr. Bumll Roberts^ for the Plain- 
tiff:— 

It is not enough to say that if the parts of the bill covered by 

(1) 5 L. J. (0. S.) Cb. 144. (4) 34 Beav. 175. 

(2) 21 Beav. 497. (5) 6 Ibid. 110. 

(3) 35 Ibid. 201. (6) Law Rep. 14 Eq. 262. 

(7) Law Rep. 14 Eq. 202, 
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M. B, the plea were struck out the bill would be demurrable ; and that 
1872 is what the argument on the other side amounts to. The raHo- 
Oabt decidendi in Bayner v. Koehler (1) governs this case. The decision 
Hills ^ Cooke V. Gittinge (2) may be accounted for on the ground that 
— - the bill in that case did not ayer that the Defendant took posses- 
sion of the personal estate before probate. 

Lord Romilly, M.R. : — 

This plea must be allowed. Tou cannot administer the personal 
estate of a testator in Chancery unless you have his legal per-- 
sonal representative before the Court; if you were able to do so 
you would work great injustice. If at the hearing of an adminis- 
tration suit the Court finds that it has not the legal personal re- 
presentative of the testator before it, then its arm is paralyzed^ 
and it can do nothing. This plea in substance says that there is 
no legal personal representative of the testatrix, and indeed it i& 
not alleged, or even suggested, that any person other than the 
Defendant has been constituted her legal personal representative. 
It is true that the bill alleges that the Defendant has possessed 
himself of some part of the personal estate; but if he had pos- 
sessed himself of every penny, that would not entitle the Plaintiff 
to the relief he asks. If a person has taken possession of the 
estate, you may file a bill for a receiver to take care of the pro- 
perty until a legal personal representative is appointed, and the 
Court will appoint a receiver for that purpose; but that is a 
totally different thing from making a decree for general admims- 
tration. I must therefore allow this plea. 

Sir iZ. BaggaUay asked for leave to amend. 

Lord Somillt, M.B. : — ^No ; the plea goes to the whole bill. 

Solicitors : Messrs. Bavenseroft & JSiUa ; Messrs. BoqUb, Eenrieik, 
d Earston. 

(1) Law Rep. 14 Eq. 262. (2) 21 Beav. 497. 
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WAED V. EAW. V..0. M, 

Ajppeal'^ County Court — Limit of Time — Waiver — Consent to Signature of J^ 

C'cMc. No9, 20. 

Parties to an appeal from a County Court may waive tjie limit of thirty 
days from the determination or direction intended to he appealed from, pre- 
scribed by sect. 18 of the CowUy Courts Equitable Jurisdiction Act^ 1865, 
and their consent to the signature of the case for appeal by the County Court 
Judge is sufiScient evidence of such waiver. 

1 HIS mras an appeal from the decision of the County Court Judge 
at Bipan, 

Two orders of the Court were appealed from, dated respectively 
the 27th of April and the 6th of July, 1872. They were made 
in a plaint in equity filed in the County Court on the 12th of 
December, 1871. By the order of the 27th of April, 1872, the 
Appellant had been declared liable to pay a sum of money, with 
interest from a certain date, and certain consequential directions 
were also made, in pursuance of which the Bef^istiar made a cer- 
tificate. The order of the 6th of July was in the nature of an 
order on further consideration of the suit. 

The Defendant against whom the orders were made had in- 
tended to appeal at once against the first order, but, under some 
misapprehension as to his proper course, neglected to give the 
notice to the other party to the plaint, or his attorney, within 
thirty days after the date of the order, as required by section 18 
of the Coimty Courts EquUMe Jurisdiction Act, 1865 (28 & 29 Yict. 

c99). 

Dae notice of appeal from the second order was giveni and the 
parties appeared in the usual way before the Judge to settle the 
appeal case. The Defendant to the plaint at first objected to the 
validity of the first order being questioned, but he ultimately 
assented to the case being signed by the Judge, and it was signed 
accordingly. 

The case, as signed^ set out the facts in issue in the plaint, and 
asked the opinion of the Court of Appeal, first, whether the de- 
claration in the first order was right in law ; and secondly, 

•* Whether the said decree or decretal order of the 27th day of 



V, 

Baw. 
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V.-C. M. April, 1872, and the said final order of the said 6tli day of July, 
1872 1872, or either and which of them, are or is erroneous, and ought 
Wabd *o ^® reyersed." 

Then followed a note, appended both at the wish of the Defen- 
dant and at the instance of the Judge, who desired to have the 
question as to the right of appeal after the expiration of the thirty 
days settled for his own satisfaction. The note was as follows : — 

'' As the parties consent, I have signed this case ; but as a guide 
to the County Court Judges in future, I humbly request the Judge 
of the Appeal Court to decide whether, under sect. 18 of 28 & 29 
Vict. c. 99, any appeal can be heard as to the order of the 27th 
day of April, 1872." 

The signature of the Judge followed this note. 

The matter being called upon, counsel for the Kespondent raised 
the question of the right to appeal against the first order as a 
preliminary objection. 

Jlfr. Ghitiyy for the Kespondent : — 

The Bespondent by consenting to the signature of the case by 
the Judge, with thti note appended, intended to leave it open to him 
to raise the question of the right to appeal after the expiration of 
the thirty days. Under the Act, the right of appeal is absolutely 
gone at the end of the thirty days, and parties have not the power 
to waive the time, even if they desire to do so. But even if 
parties can waive the objection, there is nothing here which can 
be said to amount to a waiver, the question being left entirely 
open by the Judge's note. The time for appealing runs from the 
date of the order: In re Dudley and West Bromwich Banking 
Company (1) ; and the Plaintiff must have been aware within the 
thirty days of the necessity for giving notice. 

Mr. Pearson^ Q.C., and Mr. VUliers, for the Appellant, were not 
called upon. 

Sib R. Malins, V.C. :— 

This is a preliminary objection to the hearing of this appeal, on 
the ground that there is no right of appeal after the expiration of 

(1) 32 L. J. (Bkcy.) 68. 



Raw. 
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thirty days from the date of the order desirel to be appealed from. V.-G. M. 
By the ISth section of the County Cowrts EquitaUe Jurisdiction Act 1872 
it is perfectly clear that au order becomes final at the end of thirty wabd 
days after its date. Therefore, if no notice of appeal is given within 
that time, a decree or order is conclusiye. 

In the present case thirty days elapsed from the date of the 
order before any notice of appeal was given. The parties afterwards 
attended before the Judge to settle the case for appeal, €Uid if the 
Respondent had then taken the objection as to time, it must have 
been allowed. The parties, however, consented to have the case 
signed by the Judge, and, having done so, I think it is too late for 
the Bespondent to take the objection. 

Nothing is more clear to my mind than that the parties, by 
consenting to have the case settled and signed, have waived the 
objection as to time. The preliminary objection is therefore over- 
ruled, and the case must be heard on its merits. 

Solicitors : Messrs. Sharp <& VUithorne ; Messrs. Shum db Cross- 
man. 
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V.-O.W. PRYSE V. PRYSE. 

1872 [1872 P. 77.] 



Nov, 19, 20; Speded Case Act, 13 & 14 Vict, c. Z^—Jurisdictum^ Fictitious Statements 
^J^- in Case. 

On a special case raising questions of legal limitations at the instance of a 
Plaintiff not* in possession, the Court declined to make any order or to enter- 
tain any fictitious question as to title deeds or accounts in order to found 
jurisdiction. 

Key V. Key (1) ohserved on, Forshrooh v. Forsbrook (2) distinguished. 



s 



FECIAL CASE. 

Damd Bawen^ by his will, dated the 3rd of September^ 1846^ 
devised certain estates in the county of Cardigan as follows: 
'* To the use of my sister Anne W. Philipps and her assigns during 
her life, and from and after her decease to the use of all or any 
one or more exclusiyely of the other or others of the children of 
the said A. W. Philipps now living or hereafter to be bom, in such 
parts or for such estate as the said A. W. Philippa by any deed, 
with or without power of revocation, or by her will or any codicil 
thereto, whether sole or married, and notwithstanding her present 
or any future coverture, appoint, and in default of and in the 
meanwhile and until such appointment, and subject thereto and to 
the estates to be appointed, to the use of the respective daughters 
of A. W. Philipps in equal shares for their respective lives, and as 
to the share of each daughter of A, W. Philipps, on the decease of 
each such daughter to the use of the respective first and other son 
and sons of her body successively one after another in order of 
priority of birth, and the heirs of his and their respective body and 
bodies ; and in default of such issue, to the use of the respective 
daughters and daughter of each such niece, and the heirs of 
the body and respective bodies of such respective daughters and 
daughter, in equal shares as tenants in common in tail general^ 
with cross remainders between them in tail general, and if all 
such daughters of each such niece but one shall die without issue^ 
or there shall be but one such daughter, to the use of such surviv- 
ing, remaining, or only daughter, in tail general ; and in default 
of such issue, to the use of the others and other of my said niece's^ 

(1) 4 D. M. & G. 73. (2) Law Rep. 3 Ch. 9S. 
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danghteiB and daughter of A. W. PhUipps respectively^ in eqnal V.-C. w. 
shares if more than one, and if but one, to such one for the same 1872 
estates and with the same subsequent limitations to their respec- ^mE 
tiye sons and daughters, and including this cross limitation, as are p^' 
herein expressed concerning their original shares.'' 

As to the same hereditaments, on failure of all the limitations 
thereinbefore expressed, the testator, by his will, declared that 
they should remain and be for the use of the second and other 
sons (except her eldest son) of Jane Lloyd successiyely for life, with 
divers remainders over. 

Daniel Bowen died in 1847, and his will was duly proved by his 
executors on the 31st of December of the same year. Soon after 
his death his sister, A. W. PhUipps, entered into possession of the 
devised estates, and continued in possession till her death in Febru* 
ary, 1848. A. W. Philipps had only one son, who died an infant, 
and three daughters only — Bridget Jane, who in 1853 married 
(7. A. Harries ; M. A. Philipps, who in 1844 married /. P. F. 
Pryse ; and R F. L. Philipps, who in 1831 married F. L. Philipps. 

Neither Bridget Barries nor K F. L. Philipps had any children. 

A. TT. PhUipps never executed any deed by way of exercising 
the power contained in Danid Bowen's will, but by her will dated 
the 24th of November, 1847, she made the following disposition : 
** I, A. W. Philipps, now the wife of John W. Philipps, of N., 
being of sound mind, do make my last will and testament in 
manner following, that is to say. In pursuance and exercise of 
the power of appointment and authority given me under and by 
virtue of the last will and testament of my late brother Daniel 
Bowen, do hereby, by this my will, give and devise the house and 
garden in Neweastle Emlyn, Carmarthen, to my daughter K F. L. 
Philipps, her heirs and assigns for ever. Also I give and devise 
Bwlehlrychan, in the parish of Uantoenoff, to my second daughter, 
Mary Ann Pryse, the wife of iT*. P. Pryse, for and during the term 
of her natural life, and from and after her decease I give such 
porticm thereof as shall be selected by the said iT*. P. Pryse, either 
before or immediately after the decease of the said Mary Ann 
Pryse, of the value of £200 per annum, for and during the term 
of his natural life ; and from and after his decease I give the same 
to the person entitled to the other part of the said estate ; and as 
to the said portion of my said freehold property as is situated in 
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V.-a W. the parish of Lhmwenog^ my will is, and I hereby devise the same, 
1872 together with what shall be selected by my son-in-law /. P, Pryse, 

Pbtbb for life unto the heirs of the body of my said daughter Mary Ann 
lawfully begotten as she shall by her last will or deed appoint 
notwithstanding her coyerture ; and in default of such appointment 
I give the same to the first and other son or sons of my daughter 
Mary Ann, his and their heirs, and for want of issue male of her 
body, I give and devise the same to the daughters or daughter of 
my said daughter Mary Ann as tenants in common, and for want 
of such daughter, then I give all my said estate in the said parish 
to my surviving daughters, Bridget Jane and Elizabeth Frances, as 
tenants in common, and the heirs of their respective bodies ; and 
for want of issue of either of my said (three) daughters, Bridget 
Jane, Mary Ann, or Elizabeth Frances, I give the same to be 
disposed of by the survivor of my said three daughters, and for 
want of the survivor of them making such disposition, I give my 
said estate to my own right heirs for ever. 

A. W. Philipps died in February, 1848, without making any other 
disposition. Upon her death her daughter Mary Ann Pryse and 
her husband entered into possession and into the receipt of the 
rents and profits of the said hereditaments. Mary Ann Pryse died 
in June, 1851, having had only one child, the Plaintiff, Mary Ann 
Emily Jane Pryse, who at the time of her death was about two 
years of age. Mary Ann Pryse made no appointment, and left her 
husband her surviving, who immediately entered into possession of 
the estate, and claimed and now claims to hold it as tenant by tha 
curtesy if his wife were tenant in tail, aud if not he claimed and 
claims a portion of it to the value of £200 a year during his life. 
On the 7th of May, 1870, the daughter oiMary Ann Pryse attained 
the age of twenty-one, and was desirous of barring the estate tail 
created or supposed to have been created by the will oi A.W. 
Philipps. Questions having arisen as to the rights of the parties, 
this case was submitted for the opinion of the Court : — 

1. First, whether under the wills of Daniel Bowen and A. W. 
Philipps, Mary Ann Pryse was tenant in tail or tenant for life in 
the said estates. 

2. Whether, if Mary Ann Pryse was only tenant for life, the 
gift of a portion of the estate and the value of £200 per annum to 
the husband of Mary Ann Pryse was valid. 
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3. Whether, if under the will of A. W. PhUippa an estate for v.-c. W. 
lifiQ only was devised to Mary Ann Pryse, the ulterior appointments 1872 
were wholly or partially, and if partially to what extent, well p^^ 
appointed, or whether they were, or any and which, null and void, p *• 

4, Whether, if an estate for life only was by the will of the said 

A. W. Philipps devised or appointed, the Plaintiff, on her mother's * 
death, became, under the will of A. W. PhilippSy entitled to an 
estate in inheritance in fee simple in the said estate, or for an 
estate tail, or whether she became entitled to an estate tail in one 
undivided third part of the said estate under the will of Daniel 
Baweny each of the sisters of Mary Ann Pryse, viz., Bridget J. Harries 

and E. F. L. Philippe^ being entitled to one other third part thereof, 
with remainder to the use of their first and other sons successively in 
tail male, and in default of such issue remainder to the daughters. 
On the case being opened. 

The Vice-Chancellor said: — ^These are all legal questions, 
and I must require you to satisfy me that they are within the 
jurisdiction of this Court. 

Mr. Lindley, Q.C., and Mr. Macnaghien, for the Plaintiff: — 

In Key v. Key (1) the Court decided similar questions with- 
out objection ; but even if the Court felt a difficulty on the point 
of jurisdiction, it could direct an amendment, as was done in 
Forebrook v. Forsbrook (2). so as to bring the case within the Act. 
In that case the equitable question suggested was whether the 
first takers had power to commit waste. Here a question as to the 
custody of the title deeds, or of the Plaintiff's right to an account, 
might naturally arise from the relation of the parties. 

Mr. Dickinson, Q.C., Mr. E. G. White, and Mr. O. W. Conine, 
appeared for Mr. and Mrs. Philipps. They said that all the parties 
desired the opinion of the Court to be taken. In Key v. Key the 
question of jurisdiction was raised and got over (but how, he (Mr. 
Dickinson) did not remember), and therefore was not referred to 
in the report. The report shewed that the Court must have had 
the tads before them, and could not have decided in ignorance 
that a question of jurisdiction was involved in the case. Tbey 
cited De Windt v. De Windt (3). 

(1) 4 D. M. & G. 78. (2) Law Bep. 3 Ch. 93. (3) LaW Bep. 1 H. L. 87. 
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V.-a W. Mr. Joshua Williams, Q.C., and Mr. C. Eall^ for other parties, 
1872 said, that in addition to the question of title deeds and accounts, 
3^!^2. there was a farther one, whether the Plaintiff was not bound to 
Pbysk. ©^^^^ a settlement. 

The Vice-Chance LLOR : — I feel great diflSculty on the subject 
of jurisdiction ; but the case may be argued. 

The case was then argued at considerable length, when His 
Honour reserved his judgment. 



9 . 

Dec. 4. Sir John Wickens, V.C. : — 

The Plaintiff in this case, a lady who has recently attained her 
majority, asks the Court to decide that she is legal tenant in tail 
of certain estates in Cardiganshire in remainder expectant on the 
determination of a legal interest in her father as tenant by the 
curtesy, or, in the alternative, that she is legal tenant in fee simple 
or fee tail in possession of those estates, or lastly, that she is legal 
tenant in fee of and in possession of one undivided third part of them. 
The Plaintiff's father has been in.undistarbed possession of the 
property since her mother's death, in June> 1851. . According to 
the ordinary rule this Court will not decide a legal question as to 
a light to real estate in remainder, and will not try the legal title 
to real estate in possession of a person who is out of possessum. 
Both propositions are elementary. As regards the former, De 
Windi V. De Windt was refecred to during the argument as 
giving the highest sanction to what was said in Qreeniwood v. 
Sutherland (1), and Garliek v. Lawson (2). But in feu^t no authority 
is required for either. It is said that the Court is asked to do no 
more here than was done in Key v. Key (8), and by means of an arti- 
fice suggested by the Court in Forsijrook v. Forsbrooh (4). If Key 
V. Key be law, the amendment in Forsbrooh v. Forabrook seems to 
have been unnecessary, so that the cases are not quite consis- 
tent. And notwithstanding my unfeigned respect for the Judges 
who decided Key v. Key, and notwithstanding the fS^t which, 
though not appearing in the report, was stated to me by Mr. Diekin- 
son, that the point was considered, I must decline to follow it, as 

(1) 10 Harcy App. xiL (3) 4 D. M. & G. 73. 

(2) Ibid. xiv. (4) Law Rep. 3 Ch. 93. 
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regards the question of jurisdtctaon, in any case not similar, wbieh . V-0. W. 
this is not In FcrArooh v. ForArooh (1) it was held that a person 1S72 
in possession under a le^ title (so &r as appears) might obtain the p^^ 
opinion of the Court on a special case, whether he could commit 
waste or not, which in that case involved the question whether he 
was tenant for life or in taiL This determined, contrary to the 
common opinion (and I believe to the intention with which the 
Special C(n$e Act was framed), that the Court can decide on a special 
C9ae a question which ccMiId not be determined in a suit by the 
Plaintiff against the Defendant named in the heading, and also 
decided that waste is a matter cognisable by Courts of Equity 
within the meaning of the Special Case Ad, 

No doubt Courts of Equity, for the purpose of administering 
assets, and generally in taking accounts, try many different sorts 
of action, and for the purpose of granting or refusing injunctions 
try numerous cases of trespass and the like, as they may incident- 
•ally, and for the purpose of exercising their proper jurisdiction, 
try questions of Ecclesiastical or Scotch or Italian law ; but the 
JSpeeial Case Act cannot have been meant to extend to these. No 
doubt by *' questions cognisable in Courts of Equity '' it meant 
primarily, if not exclusively, equitable questions. At the same 
time waste, if n6t an equitable question, is one which often arises in 
Courts of Equity, and what the Court did in ForArook v JPbrs- 
brook was so convenient and just that its authority will, no doubts be 
recognised in any case at all similar, at least by any tribunal except 
the highest. It is as yet, I believe, a single case, unless Key v. 
Key (2) be considered as involving the same principle. It has been 
already suggested that the two cases are not altogether consistent. 
Where a new jurisdiction is given by statute the Court cannot go 
beyond it on grounds of convenience. And whereas, as in the 
statute now in question, the obvious intention is merely to 
simplify, for certain purposes, the power of a Court of recognised 
jurisdiction, it can hardly be right for that Court to twist the Act 
into an instrument for claiming a more extended jurisdiction or 
diverting to itself the jurisdiction properly belonging to another. 
Still the authorities seem to shew that within certain limits the 
Court may be ingenious in seeking grounds to give itself jurisdic- 
tion under this particular Act, where the principal question is 

(I) Law Bep. 3 Ch. 93. (2) 4 D. M. & G. 73. 
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V.-G. w. one which it cansofc directly deal with ; and I was asked to applj 
1872 some similar process for the purpose of acquiring jurisdiction by a 
FRT8S sidewind over questions which I have no right to decide directly. 
First, it was faintly suggested that the Plaintiff may be entitled to 
an account against her father as quasi bailiff during her minority. 
But her principal contention is, that his possession was rightful. 
And on the alternative contention, which she in effect repudiates, 
ker title is a title to ejects and nothing else, though she would be 
entitled to an account if she had established her title in ejectment. 
It was further suggested that she has an interest in the title deeds. 
No doubt any remainderman having a vested interest has certain 
rights to the title deeds which may be asserted by bill : Davis v. 
Earl of Dysart (1) ; but such a bill raises a question between tenant 
for life and the remainderman only, and even if it were maintain- 
able where the remainderman's title is open to doubt, it cannot be 
used to determine questions between adverse remaindermen. Still 
less could a bill founded on an alleged title to deeds be made to 
serve the purposes of an ejectment, which is the Plaintiff's alterna- 
tive title. It should be added that in this case there is not a word 
to shew whether there are deeds or who had them. If the Court, 
for the purpose of asserting jurisdiction, suggested &cts to be stated 
or questions to be asked, there would be some danger of its having 
fictitious cases brought before it ; and to this there would be a 
very strong objection on many grounds. I have no reason to believe 
that there was any real question as to the deeds in this case, and in 
fact am convinced that there is none. 

On the whole> I can see no ground for assuming the jurisdiction 
to answer the questions raised by this case ; and though I have heard 
them fully argued, and have formed a strong opinion upon them, I 
shall do as the Lord Justice Turner did in BuOcdy v. Hope (2), and 
abstain from expressing it. Probably the best way will be to say, 
as was done there, " This Court does not think fit to make any 
order in this case." 

Solicitors: Messrs. Lempriere, Turner, & Qayion, agents for 
Mr. Walter Owen Price, Carmarthen. 

(1) 20 Eeav. 405. (2) 8 D. M. & G. 36. 
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LONDON, BOMBAY, AND MEDITERRANEAN BANK v. m. ii. 

NARRAWAY, 1872 



[1871 L. 18.] Dac^lO. 

Set-off — Muitud Credit — Bankruptcy Act, 1849, «. 171 — Credit given to Firm — 
Bankruptcy of Partner — Party claiming Set-off Trustee only. 

The Plaintiff Bank sold acceptances of theirs to C <fe (7o., partly in con- 
sideration of acceptances of C. & Co. The firm of C. & Co, consisted of two 
partners, both of whom in 1866 executed assignments for the benefit of 
their separate creditors, one of which assignments was registered under the 
Bankruptcy Act of 1861, but the other was not ; and the partnership affairs 
wers afterwards wound up in a Ohancery suit. At the time when these 
assignments were executed the acceptances of C, db Co, were not due and were 
in the hands of third parties, who afterwards re-assigned them to the Plain- 
tiff Bank, in order that the Plaintiff Bank might establish a set-off against 
C, A Co, ; and it was agreed that any moneys recovered by means of the 
set-off should be divided between the Plaintiff Bank and the holders of the 

r 

acceptances in gertain proportions : — 

Held, that as there was no bankruptcy of the firm of C. Jk Co,, the Plain- 
tiff Bank were not entitled to set off the acceptances of C. A Co. against the 
acceptances of the Plaintiff Bank. 

Semble, that the Plaintiff Bank were only in the position of trustees of the 
acceptances of C, A Co., and on that ground also were debarred from claiming 
a set-off. 

Previously to August, ISee, Bomanjee Pestanjee and Bo- 
matyee Framjee Cama carried on business in London under the 
firm of Bonumjee Framjee Cama <& Go. (hereafter called Cama & Co, 
of Lovidon) ; and Bomanjee Framjee Cama carried on business in 
Bombay on his own account under the style of Bomanjee Framjee 
CamOj Sons, & Co. (hereafter called Cama, it Co. of Bomhay). 

In January, 1866, the Bombay branch of the Plaintiff Bank sold 
to Cama & Co. of Bombay ten bills of exchange for £1000 each, 
drawn upon the Plaintiff Bank, and payable at their principal 
o£Sce in London three months after sight ; and Cama & Co. of 
BonAay delivered to the manager of the said Bombay branch two 
bills of exchange for £5000 each drawn by Cama & Co. of Bomhay 
on Cama & Co. of London, and payable six months after sight. 
All these bills were duly accepted. The Plaintiff Bank's accept- 

VoL. XV. I 2 
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M. B. ances became due on the 28rd of May, 1866 ; and those of Cama 

1872 (& Co. of London on the 23rd of August, 1866. 

London, In February, 1866, the Bombay branch of the Plaintiff Bank 

AND^^^EH-^^^^ to Cama & Co. of Bombay certain other bills for sums amount- 

BAsxAN Bank Jng in the whole to £15,000, drawn on the Plaintiff Bank, and 

Kabbaway. payable four months after sight. These bills were duly accepted, 

and ten of them, being for £1000 each, became due on the 11th 

of July, 1866, and two, being respectively for £3000 and £2000, 

became due on the 29th of July, 1866. In consideration for the 

last-mentioned bills Cama & Co. of Bombay paid the sum of £5000 

in cash, together with a further sum in respect of exchange^ iand 

they also deliyered to the manager of the Bombay branch two 

bills for £5000 each drawn by Cama dt Co. of Bombay on Gama dt 

Co. of London^ and payable six months after sight. These bills 

were duly accepted by Cama dk Co. of London, and became due 

respectiyely on the 11th and 29th of September, 1866. 

The Plaintiff Bank were unable to meet those acceptances which 
fell due on the 23rd of May, 1866, and on the 1st of June, 1866, 
a memorandum of agreement between Cama d^ Co. of London and 
the Plaintiff Bank was signed, whereby it was agreed that a pro- 
missory note of Messrs. E. Landau dt Co. for £10,000, held by the 
bank, should be deposited with Cama dk Co. of London as a secu- 
rity for payment of the bank's oyerdue acceptances for £10,000 
(then held by Cama dt Co.) by the following instalments, with 
interest at the minimum rate of the Bank of England^ from the 
23rd of May, 1866, that is to say, £5000 on or before the 20th of 
June, 1866, and the balance on or before the 27th of July, 1866 ; 
the promissory note to be returned to the bank on due pajrment 
of such instalments, but in default of payment of either of such 
instalments the promissory note was to belong to Cama dt Co. of 
London absolutely, who were, however, to account to the. bank for 
any balance that might remain after payment of the said accept- 
ances, and all interest and legal and other expenses that might be 
incurred in obtaining payment of the instalments, or the moneys 
due on the promissory note* 

Default was made in payment of the instalment of £5000 on the 
20th of June, 1866. 
On the 20th of July, 1866, an order was made on a petition 
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presented on the 7th of the same month directing the Plaintiff M.K 
Bank to be wound up. 1872 

By a deed dated the 6th of August, 1866, Bomanjee Framjee j^^^s, 
iJarna conveyed all his real and personal estate to John Beattiey ^^^iter. 
James Hossack, and Dadahhot/ Rormuyee Oama, their heirs, execu- uansan Bank 
tors, and administrators, upon trusts for the benefit of the creditors Narbavay. 
of Bomanjee Framjee Oama. This deed was not registered under 
the Bankruptcy Acts. 

By a deed dated the 22nd of August^ 1866, Bomanjee Pedonjee 
^sonyeyed all his estate and effects, and particularly his share or 
interest in any partnership or firm, and the assets thereof (except 
his interest in' certain f premises at Bombay), to WiUiam Frederick 
Narraway and Bobert Davie Peebles, to be got in, applied, and 
administered for the benefit of his creditors, as if he had at the 
date thereof been adjudicated bankrupt. This deed was registered 
under the Bankruptey Act, 1861, and Bobert Henry NesbiU was 
afterwards appointed a trustee thereof in the place of Bobert Davie 
Peebles. . 

In January, 1868, a bill was filed by Narraway and Nesbitt 
against Beaitie, Rossaek, Daddhhoy Hormuyee Cama, and Bomanjee 
Framjee Cama, for the purpose of obtaining a declaration that the 
partnership of Cama 4k Co. of London had been dissolved, and of 
taking the accounts and winding up the affairs of the firm ; and a 
decree was made in this suit. 

At the date of the order to wind up the Plaintiff Bank, and of 

the creditors' deeds executed by Bomanjee Framjee Cama, and 

Bomanjee Pestonjee respectively, the firm of Cama & Co. of London 

i?ere the holders of the Plaintiff Bank's said acceptances to the 

extent of £17,000; Messrs. Oray, Dawes, it Co. were holders 

thereof to the extent of £4000 ; Messrs. Broume, Hunter, dk Co. to 

the extent of £2000 ; and the BarJc of England to the extent of 

£2000 ; the National Provincial Bank were the holders of one of 

Cama <& CoJs said acceptances, and the Union Bank of London 

vfere the holders of the remaining three. 

An agreement dated the 12th of November, 1869, was made 
between the Union Bank of the first part, the National Provincial 
Batik of the second part» Oray, Dawes, & Co. of the third part, 
Browne, Hunter, & Co. of the fourth part» and the official liquidators 

12 2 
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M. B. of the Plaintiff Bank of the fifth part, by which it was, amongst 
1872 other things, agreed to the following effect : — 1. That the Untour 
LoHDOK, Bank and the National Provincial Bank should forthwith deliver 
ahdMtoter- (^^^ ^ necessary indorse, but without recourse) those which they 
RAMSAN Bank respectively held of Cama & Go's acceptances for £20,000, to the 
Nabbavay. ' Plaintiff Bank or the official liquidators ; and the official liquidators 
*"^ should immediately afterwards take such steps and proceedings as 
might be necessary for setting off a sufficiency of the same against 
the Plaintiff Bank's acceptances, and recovering possession of 
Landau^s promissory note ; and for the purpose of such set-off the- 
official liquidators should make use of, or as between the parties- 
thereto should be deemed to have made use of the acceptances of 
Cama & Co. held by the Union Bank, by the National Provincial 
Bank, rateably and in the proportion of three to one. 2. That all 
costs of and incidental to the taking of the said steps and pro- 
ceedings should (whether the same should be wholly or partially 
successful or not) be borne by the estate and effects of the Plain- 
tiff Bank. 3. That if the official liquidators should fail to esta- 
blish the said set-off and to recover Landau^s promissory note, 
Cama & CoJb acceptances should be delivered (and if necessary 
re-indorsed) by the official liquidators to the Union Bank and th& 
National Provincial Bank respectively, and all the parties thereto 
should be restored, as far as circumstances would permit, to the 
same rights and liabilities as they respectively would have pos- 
sessed and been subject to if the present agreement had not been 
made and executed. 4. That if the said set-off should be established 
or effectuated, and as a consequence thereof Landau*$ promissory 
note wholly or partially released from the claims of Cama & Go. 
o{ London and of Bombay, and of their respective representatives- 
or assigns, the net proceeds so released of such promissory note 
should be disposed of as follows : — There should be paid out of the 
said net proceeds to the Union Bank, in consideration of the delivery 
and of the indorsement (if any) to be made by them pursuant Ur 
the first article, a dividend at the rate of bs. in the £1 on the amount 
of the said acceptances held by them, and there should be paid out 
of the said net proceeds to the said National Provincial Bank, in 
consideration of the delivery and of the indorsement (if any) to be 
made by them pursuant to the first article, a dividend at the like 



'VOL. XVJ EQUITY CASES. 97 

«rate of 5$. in the £1 on the amount of the said acceptance held by M. R. 
them ; and there should be paid out of the said net proceeds to 1872 
^rat/y Dawes, dt Co., in consideration of their concurring in the L^^y 
.agreement* and thereby facilitating the making of the set-off, a j^^^^^^ 
dividend at the rate of 2«. 6d. in the £l on the bills held by them, banean Baxk 
■and there should be paid out of the said net proceeds to Brown, Nabrawat. 
Hunter, c& Co., in consideration of their concurring in the agree- 
ment, and thereby facilitating the making of the said set-off, a 
-dividend at the rate of 2a. 6d. in the £1 on the bill, all of the 
aforesaid payments to abate rateably in the event of the said net 
proceeds proving insufficient to provide for all of them in full ; 
'And as to the residue of the said net proceeds (which it was esti- 
mated might in the event amount to £4,250 or upwards) the same 
-should become and be part of the general estate of the Plaintiff 
Bank, and be disposed of accordingly. 

Meanwhile proceedings had been taken by Narraway and 
IfesbM against Messrs. E. Landau dk Co. to recover the amount of 
the promissory note. These proceedings were resisted by Landau 
Jt Co. on the ground that they ought not to be called upon to pay 
the note until they were released from being contributories of a 
company which had been amalgamated with the Plaintiff Bank. 
Narraway and Nesbiti thereupon applied to the liquidators of the 
Plaintiff Bank to release Landau & Co., but they refused to do so, 
and on the 19th of February, 1870, wrote a letter, which, after 
stating that the Plaintiff Bank claimed to set off the acceptances 
'Of Cama it Co. against their own, concluded as follows : — 

" As the Bombay Bank has not yet had time to establish the 
proposed ' set-off ' its liquidators are naturally anxious to retain 
those names on the lists for the present in ord.er that Camds 
inspectors may in the meantime be prevented from realising the 
note or the securities which are deposited to meet it ; but should 
the bank be successful in establishing such set-off an application 
will be made to the Court to sanction the removal of such names." 

Subsequently Messrs. Narraway and Nesbitt succeeded in re- 
covering from Landau & Co. a considerable portion of the moneys 
due on their promissory note, and such moneys were paid into 
Court in the suit of Narraway v. Bealtie pursuant to an order 
dated the 7th of December, 1870. 
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M. B. On the 31st of January, 1871, the bill in this suit was filed 

1872 against all the parties to the suit of Narraway v. Beattie, alleging 

London, ^^^ ^^® Plaintiff Bank were the holders of all the four bills of 

ANi^StoraL- ^^^^ ^ ^^- ^^^ ^^^^^ ' *^^ *** ** ^^^ *™® "^^^^ ^^® Plaintiff 
BANEAN Bavk Bank became such holders the moneys due on the note had not been 

Nabrawat. recovered; and praying for declarations, 1, that the Plaintiff Bank 
were entitled to redeem the promissory note of Landau & Co^ and 
all moneys receiyed in respect thereof on payment of the balance, 
if any, due from the bank to the firm of Cama & Co. of London ; 
2, that for the purpose of ascertaining the amount of such balance, 
the sums due to the bank from Cama dt Co. of London in respect 
of the bills of exchange accepted by the firm and held by the bank 
ought to be set off against the sums due from the bank to the 
firm in respect of the bills of exchange accepted by the bank and 
held by the persons representing the firm ; for relief on the foot- 
ing of these declarations ; and for an injunction to restrain the 
Defendants from dealing with the moneys recovered on the pro- 
missory note. 

The nature of the arrangement under which the bank became 
holders of the acceptances of Cama & Co. did not appear in the 
bill, and was only discovered upon the cross-examination of one of 
the liquidators of the bank. 

The suit now came on to be heard. 

Mr. Fryy Q.G., and Mr. K Lake^ for the Plaintifib : — 

We claim a right of set-off under the mutual credit clause of 
the Bankruptcy Act of 1849 (12 & 13 Vict. c. 106, s. 171), which 
was in force at the time when the transaction took place. In 
Hanley v. Smiih (1) it was decided that mutual credit may be con- 
stituted though the parties do not mean particularly to trust one 
another ; and the provisions of the then Bankruptcy Act (which 
were substantially the same as those of the Act of 1849) were held 
to apply to a case where A. accepted a bill, which got into the 
hands of £., who afterwards bought goods of A. This is a stronger 
case ; for the bills accepted by Cama dt Co. of London were given 
as consideration for those accepted by the Plaintiff Bank. It is- 

(1) 3 T. B. 507, n. 
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tnie that the bank parted with the bills, and that they were in ii B. 
the hands of third parties at the date of the bankruptcy ; but the IS72 
effect of that was only to suspend the right of set-off, not to ex- l^^h 
tingaish it ; and as the bills were, at the time when the promissory ,^^^^' 
note was realised, and still are, in our hands, the right of set-off raneam Bahk 
has revived : BoUand v. Ncuh (1) ; OoUins v. Jones (2). Further, narrawat. 
we are not mere trustees of the bills returned to us, but have a 
beneficial interest in the result of the set-off; and there is nothing 
illegal or improper in the arrangement which has been made with 
the parties entitled to these bills. In Hawkin$ v. WhiUen (3) a 
person indebted to a firm of bankers took their notes after he 
knew that they had stopped payment ; but it was held that he 
was entitled to set them off; and BayUyj J., in delivering the judg- 
ment of the Court, observed : '^ It may be true that he took these 
notes for the very purpose of making them the subject of his set- 
off and of getting in substance 208. in the pound upon these notes ; 
but as this has not been prohibited, we cannot say that it is 
iUegal." 

Sir R, B<iffgallay, Q^C., and Mr. H. M. Jackson, for Narraway and 
Ne»bat :— 

First r The right of set-off claimed by the Plaintiff arises only in 
the case of a bankruptcy; and we say that there has been no 
bankruptcy here. There has been no bankruptcy of the firm of 
Cama db Co. of London ; and as regards the individual partners, 
only one of them has executed a registered deed ; the other has 
simply parted with his interest. That alienation effected % disso- 
lution of the partnership, and accordingly a suit was instituted, a 
decree was made declaring the partnership dissolved, and the 
affairs of the partnership have been wound up in that suit ; but 
there has neither been a bankruptcy of the firm nor anything 
equivalent to it. There is nothing in the Companies Acts equiva- 
lent to the mutual credit clause in the Bankruptcy Acts. 

Secondly : The terms of the memorandum of agreement of the 
Ist of June, 1866, preclude the Plaintiff Bank from claiming a 
set-off, at all events to the extent claimed. That agreement was 

(1) 8 B. & C. 105. (2) 10 B. & C. 777. 

(3) 10 B. & C. 217. 
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M. B. entered into after the Plaintiff's acceptances had become due, and 

1872 at a time when the Plaintiff Bank might have been sued on them. 

LoMDoy, The object of the agreement was to benefit the Plaintiff Bank, who 

AXDMmiTEu- ^^^ desirous of obtaining time from Cama & Co. It provides for 

RANEAN Bank payment of the acceptances by instalments ; and the stipulation 

Nabraway. made was, that if an instalment was not paid, the promissory note 

in question was to become the absolute property of Cama & Co. 

of London^ subject to a right in the Plaintiff to require them to 

account for any surplus which might remain after payment of the 

acceptances and costs. That right is the only one which the 

Plaintiff can enforce ; and the setoff can be claimed only to the 

extent of that surplus, if at alL 

Thirdly : Assuming the agreement of the 12th of November, 
1 869, to be one which the Court will recognise, still the Plaintiff 
Bank can at most have a set-off only to the extent to which they 
are beneficially interested in Cama & Co 'a acceptances : Forster 
v. Wilson (1). 

Fourthly : In reality, however, the whole arrangement carried 
into effect by the agreement of the 12th of November, 1869, is a* 
mere juggle, which a Court of Equity will not assist in any way. 
« This is made perfectly plain by the letter from the liquidators of 

the 19th of February, 1870. The Plaintiff Bank have really no 
beneficial interest in the acceptances, but are only trustees or 
agents for the real owners, who have placed the acceptances in 
their hands simply with a view to this suit, and upon the terms 
that the plunder to be thereby obtained shall be shared between 
them. Upon the principles laid down in Forster v. Wilson 
there can be no set-off at all. In questions relating to set-off 
Courts of Law now look at the real position of the parties : Watson 
V. Mid' Wales Rail^Day Company (2) ; d fortiori, a Court of Equity 
will do so. 

Mr. Southffate, Q,C., and Mr. Kekewich, for Beattie and 
EossacJc, referred to Fair v. Mclver (3). 

Mr. Fry 9 in reply. 

(1) 12 M. & W. 191. (2) Law Rep. 2 C. P. 593. 

(3) 16 East, 130. 
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Lord Bomillt, M.K., after stating the facts, continued : — M. B. 

4 

The facts which I have stated shew that it is impossible there can ^^^ 



be such a thing as set-off in respect of mutual credit in this case. In tendon, 
the first place, there is no baukniptcy of the firm of Gama & Go. akd MKorras- 
of iofkfoft. There is not even a registration in bankruptcy of a "^=^^*'' ^**"' 



r. 



creditors' deed, except of one of the partners ; as regards the other, Nabbaway. 
there is only an assignment to trustees, which has never been re- 
gistered ; and with respect to the winding-up, the question of mutual 
credit does not arise. In that state of the case the Plaintiffs come 
and ask for the benefit of the 171st clause of the Bankruptcy Act, 
1849, and they contend, that though a bill may have gone out of 
their hands, they do not lose the right which exists at the time of 
the bankruptcy if they can get the bill back again. It is admitted 
that they did not hold the bills at the time of the bankruptcy : 
more than that, it is quite plain that they are not now the bene- 
ficial holders of them : they are only entitled to them for certain 
purposes as trustees, and the case of Fair y. Mclver (1), which has 
been referred to, appears to me a distinct authority upon that 
point. [His Lordship read the marginal note.] It also appears 
that these acceptances were not due at the time when the partners 
in Cama & Co. executed these assignments. 

The result is, that in my opinion there is no ground for contend- 
ing that the right of mutual set-off arose. There was in point of 
fact a bankruptcy only with respect to the separate estate of one 
of the traders, and that does not entitle the ofiScial liquidators of 
the Plaintiff Company, who are now being wound up, to claim the 
benefit of that clause of the statute irom which I am of opinion 
they are barred in every way. I must therefore dismiss the bill 
with co^ts. 

Solicitors : Messrs. Lewis, JIfunna, & Lcmgden ; Messrs. Uptons 
Johnson^ Upton, & Btbddj Messrs. WdOer dt Handson. 

(1) 16 East, 130. 
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Dm. 12. 



M.IL McARTHUR v. DUDGEON. 

1872 

[lb70 M. 133.] 

Practice-^ Cros^-^oiamincUion — Jtema of Account — Insufficiency of Notice, 

Where an accounting party is Berved with notice of cross-examination on 
his accounts, it is not sufficient to inform him that all the items except one 
are ohjected to, hut the notice must specify the points on which the cross- 
examination is to proceed. 

1 HIS was a motioD, on behalf of the Plaintiffs in the suit, that 
the Defendant might be ordered to attend before a special Exa- 
miner to be cross-examined upon his accounts and the affidavits 
filed in support of them. 

A decree had been made in the suit directing an account of 
certain partnership dealings between the Plaintifiis and the Defen- 
dant. The accounts left by the Defendant in Chambers comprised 
sums amounting in the whole to £40,000. 

The Defendant's solicitor was informed that the Plaintiils ob- 
jected to all the items in the account except one, and he was 
afterwards served with a notice to attend for cross-examination. 

The Defendant attended, but refused to be sworn, on the ground 
that the notice did not specify the points on which the cross-exami- 
nation was to proceed. 

Mr. Souihffoie, Q.C., and Mr. Waller, for the Plaintififs, in sup* 
port of the motion. 

Sir B. Baggallayy Q.C., and Mr. Smarts for the Defendant : — 

The notice is insufficient, inasmuch as it does not specify the 
particular items of account on which the Defendant is to be cross- 
examined. 

We rely on Cons. Ord. xxxv., r. 34, and Wormdey v. Sturt (1) 
and In re LorcCs Estate (2). 

The Master of the Bolls held, that the two cases cited on behalf 

(1) 22 Bear. 398. (2) Law Rep. 2 £q. 605. 
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of the Defendant established that the notice was insufficient, and M. R. 

that it was not enough for the Plaintiffs to intimate that they 1872 

objected to all the items except one. He was entitled to know mcAbtsub 

the points on which the cross-examination was to proceed. The jjcdoW. 

General Order, however, did not apply to this case. The motion — 
must be refused. 

Solicitors for the Plaintiffs : Messrs. Evans & Co, 
Solicitors for the Defendant : Messrs. Gattams (& Co. 
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Dec. 17. 



V.-C.M.' KOCK V. LAZARUS. 

^^^ [1872 R. 145] 

Copyright — Engraving — Name of Proprietor — Trading Name ^f Firm — 

8 Geo. 2, c. 13, a. 1. 

Where priDts, engravings, and similar articles are the property of a trading 
firm, the proprietorship is sufficiently designated for the purpose of obtaining 
the protection of the Copyright of Designs Acts, by printing upon them the 
trading name of the firm, even though it does not contain the names of all 
the partners in the business. 

X HIS was a motion to restrain the Defendants from infringing 
the copyright claimed by the PlaintifiFs in certain prints or 
engravings. 

The bill stated that in and previously to the month of Hay, 
1859, the Plaintiffs, whose names were William Frederick Bock 
and John Payne^ carried on the business of wholesale and fancy 
stationers, in partnership with Hr. Henry Bock and Mr. Biehard 
Bockf at 11, Wdlhrooky in the city of London^ under the firm of 
** Messrs. Boch & Co." as well also as " Messrs. Bock^ Brothers, <t 
Payne,*' and that they continued so to carry on the business down 
to the death of Henry Bock, which occurred in July, 1868, and 
that from that time the Plaintiffs and Biehard Bock continued to 
carry on the business in partnership at the same place and under 
the same firms down to the death of Biehard Bock, which took 
place in January, 1871, and that since then the Plaintiffs had con- 
tinued to carry on the same business in partnership at the same 
place and under the same firms. It further stated that all the 
property in the successive partnerships, including the property and ' 
rights in the plates, engravings, and prints mentioned in the billy 
were now vested in the Plaintiffs alone for their own benefit. 

The engravings which the bill sought to restrain the Defendants 
from imitating consisted of a series of seven views of the town of 
Oreat Yarmouth, which were printed either separately on distinct 
sheets of paper or as headings to notepaper, or printed on distinct 
sheets and sewn together in a cover. The Defendants' imitation 
consisted of seven views similar to those of the Plaintiffs', sewn 
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tc^ether in a cover, which described them on the outside as ** The 
Lepordlo Album of Yarmtyuilh Views." The Plaintiffs' yiews had 
been published at various times between the years 1863 and 1871. 
Eiach print or engraving had on the publication line the words 
^ Bock & Co^ London,** together with a number for reference oh 
one side, and on the other side the day of the date of the first 
publishing of the print or engraving. 

The Defendants at the Bar offered to submit to a perpetual in- 
junction^ if costs were not asked against them, but the offer was 
refused. 

Mr. Olasse, Q*C., Mr. Chitiy, and Mr. Shortt (of the Common 
Law Bar), for the Plaintiffs : — 

It has been suggested that there is a question whether the 
words of the statute of 8 Geo. 2, c. 13, s. 1 (1), under which the 
present question arises, have been sufficiently complied with by 
the description of the proprietors of the prints. It is clear, how- 
ever, on the authorities, that what has been done is quite sufficient, 
and it would be absurd to say that the proprietors could not be 
traced by the description '*Bock A Co., London^* which is the 
proper trading name of the Plaintiffs. Graves v. Ashford (2) is a 



V.<J. BL 
1872 



(1) The enactiDg part of sect. 1 of 
8 G«o. 2, c. 13, begaa as follows : — 

'* Be it enacted that from and after 
the 24th day of Jane, which shall be 
in the year of our Lord one thousand 
seTea hundred and thirty-five, every 
person who shall invent and design, en- 
grave, etch, or work in mezzotinto or 
chiaro-oscuro, or from his own works 
and inventions shall cause to be'designed 
#and engraved, etched, or worked, in 
mezzotinto or chiaro-oscuro^ any histo- 
rical or other print or prints, shall have 
the sole right and liberty of printing 
and reprinting the same for the term 
of 14 years " [which by a later Act, 
7 Geo. 3,c.38, was extended to twenty- 
eight years], '*to commence from the 
day of the first publishing thereof, 
which shall be truly engraved with the 
name of the proprietor on each plate, and 
printed on every such print or prints." 



It then exacted certain penalties in 
case "any printseller or other person 
whatsoever, from and after the said 
24th day of June, one thousand seven 
hundred and thirty-five, within the 
time limited by this Act, shall engrave, 
etch, or work as aforesaid, or in any 
other manner copy and sell, or cause to 
be engraved, etched, or copied and sold, 
in the whole or in part' by varying, 
adding to, or diminishing from the 
main design, or shall print, reprint, or 
import for sale, or cause to be printed, 
reprinted, or imported for sale, any 
such printer prints, or any parts thereof, 
without the consent of the pnoprietor 
or proprietors thereof first had and ob- 
tained in writing, signed by him or 
them respectively in the presence of 
two or more credible witnesses." 

(2) Law Rep. 2 0. P. 410. 
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V.-C. M. clear authority that the tiading name is sufficient, the suggestion 
1872 in that case being really that the description was too fulL It 
Rock is unnecessary to do more than give the surname of the pro- 
Lazabub prietor : BlaehweU v. Harper (1) ; Newton v, Oowie (2). Ignorance 
— of the Plaintiffs' rights does not excuse the Defendants : Wed y. 
Francis (3) ; Clement y. Maddiek (4) ; and the right to the injunc- 
tion carries with it the right to the costs of the suit : Bwrgeas v. 
HiUb (5) ; Kerr on Injunctions (6). 

Mr. E. F. Bristotce, Q.C., and Mr. E, Ludlow^ for the Defen- 
dants: — 

The prints in question were published on several different occa- 
sions, and on not one of them is the proprietorship correctly stated. 
It was an object of the Act to protect the public as well as the 
proprietors, and that protection cannot be given unless the names 
of all the proprietors are given. There is no case in which it has 
been held sufficient to name only one of several proprietors, and 
Chraves v. Ashford (7) is a distinct authority the other way. The 
necessary inference firom the judgment is, that if Eenry Chraves 
had had a partner the designation of the proprietorship would 
have been held insufficient. Newton v. Oowie was also a case in 
which there was only one proprietor. The object of requiring the 
names of all the partners in a firm to be specified is that the 
parties may know whom to sue : Jefferys v. Baldwin (8), just as 
under the Ship Begistration Ad the names of all the owners of a 
ship are required to be on the register : Slater v. WiUis (9). Pre- 
cision is as much required in the names of the proprietors as in 
the day of publication, which must be given exactly : Maiihieson 
V. Earrod (10). ' 

Sib B. Malins, Y.C, after stating the facts, continued : — 

It is not disputed that the prints of the Defendants have sub- 
stantially been made from copies of those of the Plaintiffs. The 
latter have consequently prima facie a right to an injunction to 

(1) 2 Atk. 93. (6) Page 22a 

(2) 4 Bing. 234. (7) Law Rep. 2 C. P. 410. 

(3) 5 B. & A. 737. (8) Amb. 164. 

(4) 1 Giir. 98. (9) 1 Beav. 354. 

(5) 26 Beav. 244. (10) Law Rep. 7 Eq. 270. 
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restram their publication, and the Defendants would have been V.-G. M. 
willing to submit to a perpetual injunction if the costs of the suit 1872 
were not also insisted on. But as the Plaintiffs press for their rook 
costs as welly their right to an injunction has been strenuously lazarus. 
resisted, on the ground of non-compliance with the terms of the *"* 
Copyright of Designs Ad as to inscribing the names of the pro- 
prietors on the objects sought to be protected. 

I take it to be perfectly clear that the Plaintiffs are generally 
known as ^' Messrs. Book & Co^' which is the name under which 
they trade. But it is said that merely to inscribe the trading 
name is not a compliance with the Copyright of Designs Act, be- 
cause it does not give the names of the pioprietors. Then the 
question is, What is required to be given as the name of the pro- 
prietor ? Is his Christian name required as well as his surname ? 
Ifewton T. Cowie (1) has already decided that the surname is suffi- 
cient. In the present case the name of the firm under which the 
Plaintiffs trade has been given ; and since it has been decided that 
the whole name of the proprietor need not be put on a print or 
engraving, it appears to me to follow that it is quite sufficient to 
give the name of the firm under which the proprietors trade. Any 
one desiring to sue them has only to write and ask who are the part- 
ners in the business. The information given by putting the name of 
the firm on the print or engraving is therefore necessarily sufficient. 

Mr. Bristowe says that it is the necessary inference from Chaves 
y. Ashford (2) that the name of every proprietor should be in- 
fldibed, but I think that by no means follows from the words of 
the judgment. On the contrary, I infer from it that if Eenry 
Chaves had had a partner the designation would have been suffi- 
cient, and that the only question was, whether the addition of the 
words ** and company," did not imply that he had a partner, and so 
lead to the false inference that he was not the sole proprietor. I 
think that the trading name of the firm is a sufficient designation, 
inasmuch as it enables parties to know whom to apply to for infor- 
mation, and whom they must sue. The Plaintiffs are, consequently, 
entitled to the injunction. 

Solicitors : Mr. T. H. Strangways ; Mr. Q. Noon. 

(1) 4 Bing. 234. (2) Law Rep. 2 C. P. 410. 
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V.-0. M. J» re WIDNES RAILWAY (XDMPANT. 

1872 

y_rvxj Depoiit by Railway Company — Payment out of Court — RaUvoays Cor.slruction 

Jkc. 20. Act, 1864—27 <k 28 Vict. c. 121— Ccwim o»mm«». 

The promoters of a railway company paid their deposit into Court under 
the Railways Coristrtiction Act, 1864, upon obtaining the usual certificate of 
the Board of Trade. The bill had passed through the House of Commons, 
and had passed the first reading in the House of Lords ; but no further 
progress oould be made, in consequence of the rules of the House requiring 
certain stages to be passed at an earlier period of the session : — 

Held, upon petition for payment of the deposit out of Court, that although 
this case was omitted from the Railvxiyt CoMtruction Act, the Court had 
power to make the order. 

XHIS was a Petition for the payment out of Court of a sum of 
£4790, which had been paid in by two promoters of the Widnes 
JtaUtoay Company by way of deposit upon obtaining the certificate 
of the Board of Trade required under the BaUways Construction 
Act, 1864 {27 & 28 Vict, c, 121). The bill had passed the 
House of Ciommons during the session of 1872, and had passed 
the first reading in the House of Lords ; but no further progress 
could be made, in consequence of the rules of the House of Lords 
requiring certain stages to be passed at an earlier period of the 
session. 

Mr. HenriqueSy for the Promoters : — 

A difiSculty has been suggested in this case, in consequence of 
there being no provision made in the BaUways Construction Act for 
the payment out of the deposit when a railway scheme has become 
abortive through the impossibility of passing the Act during the 
session of Parliament 

The 40th section of the Act provides for the payment of the 
money oat in three cases only, that is, if within the time pre- 
scribed by the certificate the railway is opened for public traffic ; 
or if, within the same period, the company shall prove to the satis- 
faction of the Board of Trade that one-half of its nominal capital 
is paid up ; or, if the depositors shall execute a bond for the pay- 
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ment of the money required to be deposited in case the railway is V.-o. M. 
not cDinpleted within the time limited. 1872 

None of these provisions apply to the present case, which is j^ 
entirely omitted from the Act. tt. Jway'co. 

Mr. Eemminfff who appeared for the Board of Trade, raised no 
objection to the Petition, but left it to the Court to decide whether 
the order could be made, this being clearly a castts omisstts in the 

Act 

Sir R. Malins, V.C. :— 

It is evident that this particular case is not provided for by the 
Act; still, I think it is a case in which the Court ought to inter- 
fere, for otherwise there seems to be no means by which the de* 
positors can obtain the money to which they are clearly entitled. 
I think, therefore, that the order should be made. The costs of 
the Board of Trade must be paid out of the fund. 

» 

SoUcitor for the Depositors : Mr. Reddish. 

Sohcitors for the Board of Trade : Messrs. Baven dt Bradley. 
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V.-O. B. 



In re STEEVENS' TRUSTS. 



1872 j^{ii — Construction — Direction to divide a Sum of Money after a Life Estate 

Nov. 16. " amongst the Heirs cf my late Brother J, iS." — Next of Kin Entitled. 

Testatrix, after devising real estate to a devisee, '* and to her heirs and 
assigns,^ bequeathed to her trustees £500 upon trust to invest and pay the 
proceeds to E, H. for life, and in case (which happened) E. H. should leave 
no child living at her (E. B.^s) decease, *' then I direct my said trustees to- 
divide the said sum of £500 . . . amongst the heirs of my late brother*^ 
J. 8. :— 

Heidf that by the word '* heirs** were meant the next of kin of J. 5., 
according to the Statute of Distributions, together with the widow of J. &, if 
living at testatrix's death. 

Ware v. Bowland (1) observed upon. 

Petition. 

Mizciheth Steevem, spinster, by her will, dated the 18th of Augost; 
1821, devised to the widow of her brother, " and to her heirs and 
assigns for ever," certain real estate. She devised to three other 
persons, using the same words of limitation, three other specific 
portions of real estatQ respectively. She then proceeded to give 
and bequeath to trustees £400 stock, upon trust to pay the divi- 
dends to one of her nephews for life, then to his wife for life, and 
then to hold the stock upon certain specified trusts for the benefit 
of their children ; but in case the nephew should leave no child 
living at his decease, or no child living at his decease who should 
attain twenty-one, then she directed the trustees to sell and divide 
the produce of the stock " amongst the heirs of my late brother 
Joseph Steevens.** 

Testatrix then gave and bequeathed to the trustees £500, upon 
trust to invest the same " upon such securities as they, my said 
trustees, may think best, at lawful interest, and that they do and 
shall pay the interest arising from the aforesaid sum of £500, a» 
it shall become due, unto my niece, Elizabeth Bdbinsan, for and 
during her natural life ; and from and after her decease, my will 
is that the interest arising from the aforesaid sum of £500 should 
accumulate and be added to the principal, for the use of the 
children of my said niece, Elizabeth Robinson, to be paid to them 

(1) 15 Sim. 587. 
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at sach times and in such proportions as they, my said trustees, y.^. b. 
may think proper ; but in case my said niece should leave no such ig72 
child living at her decease, then and in such case I direct my said 
trustees to divide the. said snm of £500, with the interest due 
thereon, amongst the heirs of my late brother Joseph SUeevens" 

Testatrix then made a bequest of £400 upon trusts that were 
similarly expressed, except that the ultimate gifb, in default of 
children, was to one of her nieces simply, without any words of 
limitation. After some further legacies she bequeathed her resi- 
duary real and personal estate to ** the five youngest children of 
my late brother Jo$eph Steevena " (naming them) ^^ to be equally 
divided amongst them." 

Testatrix died in 1829. Elizabeth Edbinson had children, who 
all died in her lifetime. She died on the 19th of December, 1869. 
The question, which arose only as to the £500, was, whether by 
the expression '* the heirs of my late brother Joseph Steevens" was 
meant the heir-at-law of Joseph Steevens (who died in 1801), or his 
next of kin according to the Statute of Distrtbutions, of whom his 
heir-at-law was one, and his niece, the above-mentioned Elizabeth 
Sobinsan^ was another. 

The trustees had paid a fund representing the £500 into Court. 

Mr. F. T. While, for the Petitioners, who were some of the next 
of kin : — 

The word '* heirs " must here be construed as descriptive of the 
persons appointed by law to succeed to this kind of property : 
Vaux V. Eienderaon (1) ; Evans v. 8aU (2) ; such persons being not 
the nearest of kin, but those who would be entitled under the 
Statutes of Distribution: Doody v. Siggins (3); In re Forters 
Ji'ust (4) ; In re Oamboa's Trusts (5) ; In re Newton s Trusts (6) ; 
Herrich v. Franklin (7). 

Hr. W. Pearson, for Bespondents, the trustees ; one of whom 
was another of the next of kin : — 

In a gift of personalty the word " heir " means next of kin. But 

(1) 1 Jac. & W. 388, n. (4) 4 K. & J. 188. 

(2) 6 Beav. 266. (5) Ibi<L 756. 

(3) 9 Hare, App. xzzii. ; 2 E. & J. (C) Law Bep. 4 Eq. 171. 
729. (7) Ibid. 6 Eq. 593. 

K2 2 
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y.-a B. here, in addition, the word is in the plural, '^ heirs ;" and there is 

1872 the expression "amongst the heirs," shewing an intention to 

j~^ distribute. 



Stseyeks* 
Tbl'bts. 



Mr. Blaekmore, for the heir-at-law : — 

Where there is a simple gift of personal estate to the ^^ heirs " 
of A., that is a gift prima facie to the heir-at-law of ii., as persona 
dedgnaia — not to the next of kin. In order to entitle the next of 
kin, there must be something on the face of the will to give to the 
words a sense other than their primary and natural meaning : In 
re Bootes (1) ; Souihgale v. Clutch (2). 

No such contrary intention appears here. From the gift of the 
residue to younger children an intention to benefit the heir may 
be presumed. Hence the heir takes : EamiUon y. MiBs (3). Nor 
is there any distinction arising from the use of -'theirs" "in the 
plural : De Beauvoir y. De Beauvoir (4) ; PUydeU y. PleydeU (5). 

The decision in Evans y. Salt (6) was expressly set aside by 
Lord 8t. Leonards, when Lord Chancellor, in De Beauvoir y. De 
Beauvoir (7), and was not followed by Yice-Chancellor Kinderdey 
in In re Bootes. 

Li Ware y. Bowland (8) the words " to and among " the tes* 
tator's *' heirs-at-law, share and share alike," were held to designate 
the person or persons (in the event, his sister) who at his death 
filled the character of his heir-at-law. From this decision it follows 
that the word "amongst" makes no difference; which further 
appears from the observation, that where the testatrix wishes to 
make an equal distribution (as, for instance, amongst the descen- 
dants of Elizabeth Bobinson), she uses the apt word "children." 
Here the word, as in the first clause of the will, is precise and 
technical, and must be construed accordingly. 

Mr. Whitef in reply : — 

In In re Bootes the gift was to the heirs of a person deceased 

(1) 1 Dr. & Sm. 228. (4) 3 H. L. C. 524. 

(2) 4 Jur. (N.a) 428 ; 27 L. J. (5) 1 P. Wms. 748. 
(Ch.) 651 ; 6 W. R. 489 ; 31 L. T. (6) 6 Beav. 266. 
2G3. (7) 3 H. L. a 556. 

(3) 29 Beav. 193. (8) 15 Sim. 587 ; 2 Ph. 635. 
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at the date of the will. In SotUhgate v. Clinch (1) the word was in V.-C. B. 
the singalar — '^ next heir-at-law ;" in Eamilton v. MUls (2) the 1872 
limitation was to the ** right heirs " of the survivor of two persons, j^ 
a distinction pointed oat by Lord Bomilly in commenting, in the 
case of In re PhUpi WiU (3), on his own decision. Be Beauvoir v. 
De Beauvoir (4) was the case of a mixed f and ; as was also Pley- 
deH V. PleydeB (5). In Ware v. Bowland (6) the legatee who took 
under the expression, ** to and amongst my heirs-at-law share and 
share alike/' filled the characters both of heir-at-law and next of 
kin of the testator at his death ; and the contention was raised by 
parties who were the testator's co-heirs and next of kin at the 
legatee's death ; so that the authority is not in point. 

SiB James Bacon, V.C. : — 

This' is one of those cases which certainly call for the enactment 
of a code, or of some rule for the interpretation of expressions to 
be found in wills. In the midst of the ''confusion worse con- 
founded " which exists among the authorities on this subject, I 
must endeavour to put such a construction upon the language of 
this will as the general sense of the instrument requires. 

Where the words of gift are " to the next heir," or '* to the heirs- 
at-law," there seems to be comparatively little difficulty; but 
where the word is ''heir" only, considerable doubt arises. And 
here, I confess, I was struck with the remark in the judgment in 
the case of Ware v. Bowland (7), where the Vice-Ohancellor of 
England observes that it cannot be aigued, with any shew of reason, 
that there is any substantial difference between the words " heirs- 
at-law " and " heirs.** I should be very sorry to pronounce an 
opinion at variance with one of Sir L. Shadtodl, who was so remark- 
able for his powers of construing ambiguous instruments; but, 
' although I do not concur in the learned Vice-Chancellor's obser- 
vation, I find sufficient peculiarity in the circun^stances of that 
case to prevent my regarding it as a binding authority in the 

(1) 4 Jur (N.S.) 428 ; 27 L. J. (3) Law Rep. 7 Eq. 151, 153. 
(Ch.) 651 ; 6 W. R. 489 ; 31 L. T. (4) 3 H. L. C. 524. 
263. (5) 1 P. Wms. 748. 

(2) 29 Beav. 193. ifi) 15 Sim. 587 ; 2 Pb. 635. 

(7) 15 Sim. 587, 593. 
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y.-O. B. present instance. There the gift upon which the question tnmed 
1872 was ''to and among the heirs-at-law '' of the testator himself, 
^^ ** share and share alike ;" here it is to the heirs of a stranger. 

Nor do I feel embarrassed by the observations which have been 
made upon the decision of Lord Ltmgdale in Evans t. 8aU (1). 
The remark of Lord 8t. Leonards, when Lord Chancellor^ in De 
Beauvoir y. De Beawmr (2) was made in a case which was one of 
a mixed fund of realty and personalty, and therefore inapplicable 
to the present ; and in In re Bootes (3) the bequest was to the heirs 
of three deceased persons, which again was very different 

There are a variety of other cases in which the word ^ heirs *' has 
been held to mean, not heirs-at-law but next of kin ; and I think 
that, in this instance, it would be going not only against many 
authorities, but still more against the testatrix's plain and obvious 
intention, if I were to bold that by the word *' heirs " she meant 
heir-at-law. 

It is said that because the testatrix has picked out five of the 
cliildren of her deceased brother, and given them shares in the 
residue, it is probable that she meant to confine the ultimate gift 
of this £500 to the single male person who was her brother's heir- 
at-law. In my opinion that circumstance leads to a directly oppo- 
site conclusion. It appears to me that where she wishes to benefit 
particular children she names them, and where she wishes to benefit 
all the children alike, not being able to express herself with legal 
accuracy, she has recourse to the word '* heirs." 

I do not say the result is clear, but I think, upon the whole, I 
cannot come to any other conclusion than that the testatrix 
intended to benefit the whole family of John Steevens. 

I should observe that Mr. Blaekmore pressed upon me the obser- 
vation that, from the use of the words ** heirs and assigns " in the 
devise of real estate, the testatrix must have known what were 
proper and what were improper words to use in bequeathing her 
property of different kinds. But no such words as ''heirs and 
assigns " occur in this bequest If it had been a simple gift to the 
heir-at-law oi Joseph Steevens, the result might have been altogether 
different 

(1) 6 Bcav. 266. (2) 3 H. L. C. 556. (3) 1 Dr. & Sm. 228. 
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Mr. Pearson said if the widow should be living she would be Y.^. B. 

entitled to a share with the next of kin. There was no statement 1872 
^ to this tact In re 



The Yige-Chancellob made a declaration that by the word 
*' heirs/' the next of kin of Joseph Steevena were indicated ; and 
directed the Petition to be amended by stating either that there 
-was or was not a widow of Joseph Steevens living at the death of 
the testatrix ; the costs of all parties^ and the costs, charges, and 
expenses of the trustees .to be paid out of the fund in C!ourt ; and if 
there should be, or have been, a widow of Joseph Steevens living at 
the testatrix's death, that the fund should be divided so as to give 
lier or her representatives a share with the next of kin. 

Solicitors : Messrs. Letts ; Mr. WhaJe. 
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Tnusn. 



MUERAT V. CLAYTON. v.-c. b. 

[1869 M. 30.] . 1872 

Patent — Injunction — Discovery — Names and Addresses of Purchasers — Barnes ^' ^ 

and Addresses of Agents, 

A patentee of improvements in hrick-cutting machines, who was a manu- 
facturer of the machines by an agent at the agent's works and not a licenser, 
having obtained a perpetual injunction against Defendants, who were also 
manufacturers of brick-cutting machines, from infringement, the Defendants 
were ordered to file an affidavit stating the number of machines made by 
them since the date of the patent, and the names and addresses of the persons 
to whom the same had been sold, and of the agents concerned an the trans- 
actions. Upon motion to vary the order : — 

Held, that the Plaintiff was entitled to have discovery of the names and 

addresses of the purchasers, but not of the agents concerned, there being 
nothing to shew that any agents had been employed. 

Adjourned summons. 

This was a summons on hehalf of the Defendants to vary an 
order of the Conrt 

By an order of the Lords Justices, dated the 6th of May, 1872, 
a perpetual injunction was granted to restrain the Defendants 
from infringing the Plaintiff's patent, which was for improvements 
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Y.-C. B. in the construction of brick-cutting machinesy with an inquiry as to 

1872 damages ; see the report (1). 
MuBBAT ^7 ^^ order made in Chambers in this branch of the Court,, 
dated the 16th of July, 1872, the Defendants were ordered, on the 
Flaintifif's application, to file an affidayit stating the number of 
brick-cutting machines made by them since the 8th of June, 1866, 
the date of the patent, '' and the names and addresses of the per- 
sons to whom the same respectively have been sold, or for whom 
the same have been purchased, and the names of the agents con- 
cerned in the traDsactions." 

The Defendants made an affidavit stating the number of machines 
made by them since the 8th of June, 1866, but not stating the 
names and addresses of the purchasers, and afterwards took out 
the present summons to vary the order of the 16th of July, 1862, 
by striking out the words in inverted commas above. 

The situation of the Plaintiff was this : He employed an agent 
to manufacture and sell brick-making machinery fitted with his 
patent, but the manufacture was carried on in workshops which 
were the property of the agent ; and the Plaintiff did not issue 

licenses. 

» 

A summons on behalf of the Plaintiff, questioning the sufficiency 
of the affidavit, was set down to be heard at the same time. The* 
Defendants opened their summons first, and in so doing said they 
were willing to let the order of the 16th of July, 1862, stand, oa 
the undertaking of the Plaintiff that he would not take pro- 
ceedings against any of the purchasers whose names might be 
thereby disclosed ; but the Plaintiff declined. 

Mr. FaoJea, Q.C., Mr. Aston, Q.C., and Mr. M Carpmadj for the 
Defendants : — 

The order, so far as it is directed to the names and addresses of 
the purchasers, is excessive. ^ 

A patentee, who is not a manufacturer of the machines fitted 
with his invention, having obtained a decree for damages against 
an infringing manufacturer, by reason of use or vending of the 
invention, cannot claim from the Defendant, by way of damages, 
a manufacturing profit : Penn y. JcLch (2). We contend that the- 

(1) Law Rep. 7 Ch. 570. (2) Law Rep. 5 Eq. 81. 
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Plaintiff is a person who is not a mannfactarer within the meaning Y.-C. B. 
of the above rule, and that, not being entitled to a manufacturing 1872 
profit by way of damages, he cannot insist upon having the names murrIt 
and addresses of purchasers. 

The principles on which this Court proceeds when an interim 
injunction is applied for pending an action are explained in 
Bridson v. Macalpine (1). 

In an action for infringement, the account at common law, under 
the 42nd section of the 15 & 16 Vict. c. 83, extends to the profits 
actually made by the Defendant only, not to the loss of the 
Plaintiff: Elwood v. Christy (2); and if the Plaintiff be the 
assignee of a patent, the account will be directed only from the 
date of the assignment (3). 

Mr. Hiffffins, Q.C., and Mr. MdvUle, for the Plaintiff: — 

The object of the motion is to postpone the inquiry in Chambers 
as long as possible, there being an appeal pending. . 

The Yice-Chakcellob observed that no consideration of that 
Ikind would influence him ; and desired to hear the argument on 
the merits. 

Mr. Sigffins and Mr. Melville : — The order is in the common 
form. No attempt was made to comply with it, to impeach it, to 
qtialify it, or to get further time until after the afiSdavit was filed, 
and not till then did the Defendants seek to vary the order. 

"The Defendant must, if required, .... set out .... the 
names and addresses of all persons from whom he has received 
sums of money in respect of royalties or licenses to use the 
patent article:" Kerr on Injunctions (4), referring to Crossley 
T. Stewart (5) ; Howe v. McKernan (6) ; and a fortiori after decree ; 
Delarue v. Dickinson (7) ; Leather Cloth Company v. Hirschfield (8) ; 
Tetley v. Easton (9). 

The words here excepted to have been the subject of judicial 

(1) 8 Beav. 229, 232. (5) 1 N. R. 426 ; 7 L. T. (N.S.) 848. 

(2) 18 C. B. (N.S.) 494. (6) 30 Beav. 647. 

(3) Ibid ; 5 N. R. 12. (7) 3 K. & J. 888. 

(4) Page 437. (8) Law Rep, 1 Eq. 299. 

(9) 18 C. B. 643. 
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• 

Yw-aB. decisioiiy even before this cause came to a hearing: Penn t. 
1872 BHAy (1) ; BeUs v. NeOson (2). 
^iJJ^Y Mere inspection of the books is not sufficient: Tdfori t. 
Bmkin (3) ; In re Saxbys Patent (4). 

[They also cited: Davenport v. Bylands (5); Betta v. De 
Vitre (6) ; Swinbame v. .Ydion (7) ; Ord v. i?'awce« (8) ; Tagg 
V. Sbu^A Dewi^ BaUway Company (9) ; JBrouw v. Perkins (10) ; 
TayZbr on Evidence (11) ; Brinsmead t. Edrruan (12).] 

Mr. JiooJlrfi, in reply, referred to MUlington v. Fox (13) ; i^ies 
V. GUy Offices Company (14), and Nv/nn v. iin>t*jtierjt«€ (15). 

Sib James Bacon, V.C. : — 

This case has taken a long time to argue, although it relates to 
the most ordinary matter of practice. A good many cases 
relating to trade-marks, and the infringement of patents, and 
granting of injunctions, have been cited in the course of the 
argument, which have really no application to the present matter 
in dispute. 

The decree is in the plainest possible terms. It directs an 
inquiry as to what compensation is to be paid by the Defendants 
in respect of the damage sustained by the Plaintiff by reason of 
the Defendants' infringment of the Plaintiff's letters patent. As 
a matter of course, in prosecuting that inquiry, the Plaintiff is 
entitled to have from the Defendants the fullest possible dis- 
covery. That is so well settled that no case can be referred to in 
which that practice is called in question. Among other things 
the Plaintiff is entitled to that which the order gives him — ^the 
names and addresses of the persons to whom machines were 
sold ; and if the order had stopped there I should have thought 
that no objection could successfully have been made to it The 

(1) Law Kep. 3 Eq. 308. (8) 19 L. J. (Ch.) 487. 

(2) Ibid. 3 Ch. 429, 440. (9) 12 Beav. 151. 

(3) 1 Dr. & Sm. 148. (10) 2 Hare, 540. 

(4) Law Rep. 8 P. C. 292. (11) 6th Ed. ii. 1267, 8 ; §§ 1317, a 

(5) Ibid. 1 Eq. 302. (12) Law Rep. 6 0. P. 584. 

(6) Ibid. 3 Ch. 429. • (13) 3 My. & Cr. 338. 

(7) 16 Beav. 416. (14) 13 L. T. (N.S.) 81. 

(15) 34 Beav. 596. 
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words are: ''Make and file an affidavit or affidavits stating the V.-O.B. 
number of brick-cutting machines made or caused to be made by 1872 
them since the 8th day of June, 1866^ the date of the Plaintiff's mlbbay 
letters patent mentioned and referred to in the first paragraph of (^^^'^j, 

the bill in tliis cause, and the names and addresses of the persons 

to whom the same respectively have been sold, or for whom the 
same have been purchased." To that, according to the ordinary 
settled practice of the Court, the Plaintiff would be entitled. 
Then follow these words : '' and the names of the agents concerned 
in the transactions," of which I can make no sense, and which do 
not seem to be in the slightest degree necessary for working out 
the right which the Plaintiff has under the decree. If it should at 
any future time be necessary in any state ai circumstances pro- 
perly brought under the notice of the Judge in Chambers, then, 
of course, an inquiry might be made about agents, when one 
knows that there have been any agents, or any transactions in which 
agents have been concerned. In my opinion the order is erroneous 
in the part which contains those words relating to the agents who 
were concerned in the transactions. 

There are two summonses before me, one by the Plaintiff to 
consider the sufficiency of the affidavit, and the other by the 
Defeadants, in which they ask for a variation of the order in the 
manner there specified, namely, by striking out these words, ''and 
the names and addresses of the persons to whom the same respec- 
tively have been sold, or for whom the same may have been 
purchased, and the names of the agents concerned in the transac- 
tions, or to vary such order by striking out such words, unless the 
Plaintiff will undertake not to take or threaten to take any pro- 
ceedings against any of such persons or agents without the permis- 
sion of the Court, and to make such other order in relation to the 
matter of this application as to this Court may seem just." That 
is the gravamen of the Defendants' application, because they appre- 
hend, whether their apprehension be well founded or not, that if 
they were to furnish the Plaintiff with the names and addresses of 
the persons to whom they have sold machines, the Plaintiff might 
feel inclined to attack them, and issue processes against them ; 
and that, as a consequence, the business of the Defendants would 
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V.-C. B. be injured. That is a consideration to which I can in no degree 

1872 attend. If the inconvenience which they apprehend should ever 

Murray happen, it will be in consequence of that which, as the law now 

^ V- stands, has been decided to be a wrong done by the Defendants. 

Clayton -, •i t 

They cannot excuse themselves, or avoid the discovery which is 

asked, because of any consequences which may ensue from their 
wrongdoing. I have no reason at present to believe that any such 
inconvenient consequences will ensue. If I had positive proof, I 
could not, therefore, interfere. I could not alter the order of the 
Lords Justices by adding to it such a condition as this, and I could 
not, under the circumstances, impose on the Plaintiff any such 
undertaking as is sought ; and yet that is the sole object of this 
motion. The affidavit, to which I need not refer more particularly, 
expresses it in the most distinct terms. It does not suggest any 
reason why I am at liberty to alter the practice of the Court, or 
the terms of that order, so far as it is in accordance with the prac- 
tice of the Court. No doubt the Court will, as has been argued 
very strongly, do its best to keep the litigation within its proper 
bounds ; but if, by reason of this suit, the Plaintiff should have any 
remedy against any other persons not parties to this suit, I cannot 
by anticipation interfere so as to prevent him taking any pro- 
ceedings he may be advised to take. I therefore cannot comply 
with the terms of that summons, further than to vary the order of 
the 16th of July, by taking from it the words which I have 
mentioned. 

The other summons is as to the sufficiency of the affidavit. Now 
the affidavit is, on the face of it, insufficient. It does not admit of 
argument, and there is no question about it. It is insufficient no 
doubt because it does not furnish that information which the 
Defendants were bound to give. 

All I can do is to direct the order of the 16th of July to be 
varied in the manner I have mentioned ; and upon that summons 
I can give no costs on either side. 

On the other, which is considered as the affidavit summons, I 
find the affidavit to be insufficient ; and there must be a further 
affidavit made, and the costs of that summons, I think, ought not 
to be reserved. 
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It is unnecessary for me to say, nor indeed has it been argued, v..c. B. 
that the right of the parties cannot be affected by reason of the J872 
pendency of the appeal. In justice to Mr. Foohs I ought to say he ^^i^^y 
has argued no such thing. I observe upon it only for this reason : *• 

The Defendants having applied to the Lords Justices to suspend 

the execution of this decree, the application was unsuccessful. 
The Lords Justices have decided that whatever may be done here- 
after, in the meantime the inquiry must go on; and it is the 
subject of the inquiry upon which I am now engaged. The affidavit 
required by the order and by the practice of the Ciourt must be 
made, and with the consequences of it, which the future must 
determine, I cannot interfere in the slightest degree. 

There will be one order on the two summonses. 

Solicitors for the Plaintiff: Messrs. VaUanee & Vdllanee, 
Solicitors for the Defendants : Messrs. WiUof^ Bristow, & Carp- 

iiiad. 



COVERDALE v. EASTWOOD. v -c. b 

[1871 C. 137.] '^2 



Marriage — Statements in Writing by Wi/e^s Father of intention to settled- 
Agreement made upon consideration of Marriage, 

^ 

After proposals of marriage had been accepted, the lady's father wrote to 
the intended husband as follows: — ^*V, being my only child, of coarse she 
will come into the possession of what belongs to me at my decease." In a 
subsequent letter, addressed to the mother of the intended husband, the 
father, after declining then to extract £4000 from his business, and stating 
that some years since he had made a will leaving " all my property * in 
trast for his daughter for life for her separate use, and the principal to be 
divided as she by her will n^ight ultimately dispose of, he said, '* It has been 
my intention, in the event of the marriage taking place, to make a similar 
will in accordance with the facts of the case, and of course I should settle 
my property (subject to my sister's annuity) on my daughter absolutely and 
independent of her husband ; or, in other words, in strict settlement." He 
farther *' agreed " to allow his daughter and her husband £100 a year during 
his life ; and added, '' I will take care that my property (which, I suspect, 
will exceed £4000) shall be properly seen red upon her and her children 
after my death." The marriage having taken place, the father, who was 
then a widower, afterwards married again, and made a will whereby he 
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1872 



y.-O. B. devised and bequeathed parts of his property to his wife, and gave several 

life annuities. 
« Upon bill by the daughter, dainung to have all the property of which the 

CovEBDALE testator died seised or possessed settled upon her in strict settlement : — 

Eas^ood B^eldf that the above expressions of intention on the part of the testator 

... amounted to a contract to settle the whole of the property of which he 

should die seised or possessed upon the Plaintiff in strict settlement. 

Motion for decree. 

In July, 1862, Frederiek John Cover dale made proposals of mar- 
riage to Veronica^ only child of Richard Eastwood, which were 
accepted, subject to the father's approval ; and on the 22nd of 
July, 1862, Mr. Eastwood wrote to Mr. Coverdcde a letter contain- 
ing the following passage : — 

" I am not what the world calls a rich man, and what capital I 
possess, or nearly so, is embarked in a large cotton business with a 
relation of mine, and in the management of a large larm here. 
Veronica being my only child, of course she will come into the 
possession of what belongs to me at my decease, and probably I 
should be able to make her some small allowance during my life- 
time. I mention this, because the world, I understand, gives me 
credit for being more wealthy than I really am, and I wish to be 
plain and straightforward with you in this matter." 

The marriage was fixed to take place in July, 1863, and in that 
month Mrs-Coverdalef the mother of Frederick John Coverdale, 
wrote to Mr. Eastwood, stating that her son was willing to settle 
£4000 on Miss Eastwood, and inquiring whether he was inclined 
to make a corresponding settlement on her. 

On the 6th of July Mr. Eastwood wrote as follows : — 

^' In answer to your letter I have merely to observe that I am 
not in a position at the present moment to extract £4000 from my 
capital invested in trade, for the purpose of settling the same on 
my daughter.' Some years ago I made my will, by which I left 
all my property to certain trustees therein named, upon trust to 
make all my estate into money, and invest the same on govern- 
ment or real security, and pay the interest to my daughter during 
her life, independent of any husband with whom she might inter- 
marry, and the principal to be divided as she by her will might 
ultimately dispose of. It has been my intention, in the event of 
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the marriage taking place, to make a similar will in accordance v.-c. B. 
with the facts of the case, and of coarse I should settle my pro- 1872 

perty (subject to my sister's annuity) on my daughter absolutely covkm)ale 

and independent of her husband, or in other words in strict settle- ^ ^- 

* ^ Eastwood. 

ment^ This is all I am in a position to do at the present time — 
(without crippling my resources) beyond the fietct of having agreed 
to allow the young couple £100 per annum during my life, which, 
if your son wishes it, I am willing to give a bond for its due pay- 
ment I quite agree and approve of your observations, but # 
Veronica being an only child there is uot the same absolute 
necessity for the settlement of her money as there would have 
been had I had other children. I will take care that my pro- 
perty (which I suspect will exceed £4000) shall be properly secured 
upon her and her children after my death." 

The marriage took place on the 16th of July, 1863, and there 
were issue several children. 

At the date of the marriage Bieihard Eadivood was a widower. 
In 1865, he married i^ain, and in 1868 he made another will, 
whereby he purported to give his household goods and effects to 
his wife for life, and after her decease to his daughter ^ absolutely 
and beneficiaUy." He bequeathed his dairy stock to his wife 
" absolutely and beneficially." He also bequeathed to his wife all 
his interest in the house and farm called Thomeyhdmej then 
occupied by him, and so much of the farm buildings as might be 
requisite for her use, for life, free from rent, and after her death 
he directed the same to fall into and form part of the farm to 
which it belonged, thereinafter bequeathed. He bequeathed his 
leasehold estate in the farm then occupied by him, called Staple 
Oaky subject, however, together with the other farms then occupied 
by him, to the life interest of his wife, to John Lewis absolutely 
and beneficially. The rest of Thomeyholme and other fSetrms in his 
occupation he gave, subject to the life interest of his wife, to trustees 
upon trust either to farm or sublet the same, and to pay the balance 
of the rents and profits to his daughter during the continuance 
of the term, ^^her executors and administrators, absolutely and 
beneficially." He gave and bequeathed to trustees his leasehold 
mill, cottages, and machinery at Clow Bridge, upon trust to receive 
the rents and profits, and after payment of expenses, to pay to his 
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V.-C. B. wife an annuity of £250 during her life, also to pay his sister Ann 
1872 Ouinan^ widow, an annuity of £150 during her life, also to pay 
OoYEBDALE cortaiu sums for the maintenance and advancement of one Henry 
Sugar, an articled clerk, and to pay the balance to his daughter 
^'absolutely and beneficially," and after the satisfaction of the 
same trusts, he bequeathed the same mill, cottages, and machinery 
to his daughter, '^ her executors, administrators, and assigns, abso- 
lutely and beneficially." He gave and devised all his mansion- 
house, farm, and premises called Swinshawe, and all the residue 
of his real estate to his daughter, " her heirs and assigns, absolutely 
a;nd beneficially." He bequeathed to his cousin Mary Lewis, 
spinster, fifty shares in the Whitewdl Mining Company, absolutely 
and beneficially. He gave and bequeathed the residue of his per- 
sonal estate to his daughter, ** her executors, administrators, and 
assigns, absolutely and beneficially." 

On the 17th of May, 1871, Richard Eastwood made another 
will (his last), and on the 29th of May, 1871, he died, having 
regularly paid the £100 a year to Mr. and Mrs. Coverdale up to 
his death. 

By his will he bequeathed his household goods and effects 
unto, and equally between his wife and his daughter. He devised 
his freehold dwelling-house, called Springfield pottage^ to his wife, 
her heirs and assigns, absolutely, and he also bequeathed his lease- 
hold interest in a farm then in his possession, and his live and 
dead farming stock and crop therein, to his wife absolutely ; and 
gave her a legacy of £500. He devised his estate callisd Smn- 
shawe, and all other his real estate not thereinbefore devised, and 
bequeathed the residue of his personalty, to trustees upon trust 
to sell and convert, and to invest and stand possessed of the fund 
upon trust out of the income to pay his daughter for life an 
annuity of £250, and to pay the remainder of the income as 
follows; one-third to his wife for life; one other third to his 
sister, Ann Chiinan, for life ; and the remaining third to his sister^ 
in-law, Mizabeth OrimshaWy for life ; and subject to the payments 
aforesaid, the capital as well as the income of the fund were to be 
in trust for his daughter absolutely. 

The bill was filed by Mrs. Coverdale, by her next friend, against 
the widow, the acting trustee of the will, the two other life 
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anntiitants, the infant children and the husband, alleging that the V.-0. B. 
testator did not, save as appeared from the will, make any 1872 
settlement npon her or npon her children, and that he died seised Ck>TXBDALft 
and possessed of property amounting, so &r as she had been able e^b^qou 
to ascertain, to about £18,000. — 

The bill alleged that the Defendant Frederick John Ooverddle 
was ready and willing to settle £4000 on the Plaintiff, and prayed 
for a declaration ^ that the hereinbefore stated letters of the said 
Richard Eastwood amount to and constitute a contract by him for 
valuable consideration to settle the whole of the property of which 
iie died seised or possessed, or at all events the sum of £4000, out 
of his estate, upon the Plaintiff in strict settlement^ and in priority 
to the claim of any creditor of the said Bichard Eastwood ;** and 
for other consequential relief. 

The Defendants, the widow, the acting trustee, and the annui- 
tants, by their answer denied that the marriage '' was solenmized 
on the faith of the representations or statements contained in " the 
letters, '' or in the belief by the Plaintiff or her husband that the 
whole of ^ the testator's '' property would, as represented by him, 
be settled by him on the Plaintiff, for," they said, ^ such marriage 
was definitely arranged and fixed a considerable time before July 
1863, and independently of" the letters . • . ''and without any 
reference whatsoeyer to the settlement of any property or money 
by " the testator, '' by deed, will, or otherwise." 

The answer farther stated that the testatpr's estate was proved 
nnder £12,000, and the Defendants believed that after payment 
of debts it would not amount to more than £4000. The estate 
was being administered in another suit. 

The Plaintiff made an affidavit in which she said that her 
marriage was solemnized ** entirely upon the faith of the repre- 
sentations and statements contained in the said letters • • . and 
in the belief which was entertained both by me and by my said 
husband, that the whole of his property would, as represented by 
him, be settled by him upon me." She said she believed she 
shewed the draft of the will of 1868 to her husband. 

In support of the Defendants' case the solicitor who prepared the 
will of 1868 deposed that several alterations were made in the 
draft, as he believed at the suggestion and request of the Plaintifl 

Vou XV. L 2 
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y.-O. B. and her huBband; and that when the draft was finally settled 

1872 the Plaintiff and her husband expressed themselves perfectly 

CoTumALs satisfied therewith, and did not raise the question of such wiU 

Eastwood ^^^S ^ compliance or non-compliance with the promise of a 

settlement." 

Some letters were also relied on by. the Defendants, as supporting 
the case of acquiescence on the part of the Plaintiff. In one of 
them, a letter addressed by the Plaintiff to Mrs. Eastwood^ dated 
the 7th of March, 1868, she said : " With regard to the will I can 
never thank you enough for persuading papa to let you lend me 
the sketch of it^ as it has saved any furliier disagreements. It 
appears to me all quite right as far as I can judge, but do you 
think papa would let me see the draft of it, as there might be 
several little things which could be settled now, but could not be 
altered afterwards ; and of course as papa can do as he likes, he 
would not be obliged to make any alterations we might suggest, 
if he did not approve them, so there would be no harm done." 

There was no evidence to shew what was meant by the reference 
of the testator in the letter of the 6th of July, to his ^sisterV 
annuity." 

Mr. JSTay, Q.C., and Mjr. Naider, for the Plaintiff: — 

This is an agreement made upon consideration of marriage 
within the statute (29 Car. 2, c. 3, s. 4), and hence binding on 
the estate of the testator who made the contract : Saunden v. 
Cramer (1) ; Moorhouse v. Colvin (2) ; Laver v. FieJder (3). 

The precise contract was, to leave everything the testator could 
leave ; or as he expressed it in the second letter ** all my pro- 
perty." 

By the widow's answer the point is not raised as a disputed 
question. . The solicitor says he communicated knowledge of the 
contents of the will to the wife, and that from her a sort of assent 
was obtained. But there is nothing to shew that the husband ever 
heard of the terms of the will. The letter is valueless, unless it 
be effectual to avoid the contract made with the husband. 

(1) 3 Dar. & Wr. 87. (2) 15 Beav. 341. 

(3) 32 Beav. 1. 
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Mr. AmphleUf Q-C, for the Defendants^ the husband and the v.-C. B. 
in&nt children : — lg72 

We say that the contract embraces and provides for the chil- Cotebdale 
dren ; and that no arrangement after marriage can alter or disturb Eastwood. ' 
their rights. 

The real question is, whether the expression of intention on the 
part of a promissor when followed by action on the part of the 
promissee, amounts to a contract. On this point we rely on the 
observations of Lord Ohancellor GoUenhamy in Eammersley y. JDe 
Bid (1), whose judgment was affirmed by the House of Lords. 

Mr. LUUe, Q.O., and Mr. E. 8. Ford, for the Defendants, .the 
executors and trustees of the will^ and the three life annuitantis : — 

The case as against creditors has been abandoned. 

Mr. Amphlett abandons the second theory of the bill, that the 
contract was to settle £4000. He says he, on behalf of the children, 
is not interested in the first letter at all ; children being mentioned 
only in the second letter. 

We contend that the second letter contains no such contract 
as this Court will enforce. It is only a statement of the present 
intention, which was to be carried out ^* in accordance with the 
facts of the case f t .6.9 was to be subject, to alteration. Did the 
husband ever accept the testator's offer ? There is no proof that 
he married the daughter on the fiedth of the representation of 
intention. As a denial of that proposition the letter of the 7th of 

* 

March, 1868, is most material. It is not a question of the wife 
having, after marriage, agreed to vary her rights ; the question is 
whether the rights existed. 

Neither the husband nor the wife explicitly denies that either 
of them ever saw the will. The parties have comply put their own 
construction upon what the letter meant. 

We could not raise the point by answer, because the letter did 
not come out tiU the affidarit as to documents was filed. 

The question of how far the expression of an intention to settle 
amounts to a contract must depend upon the language of each 
particular caee. An instance which negatived the proposition is 

(1) 12 CI. & F. 45, 62, n. 

X 2 2 
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y.-O. B. BandaU y. Morffon (l), referred to in Dd Beil t. Thomson (2), and 

1872 commented on by Lord 8t Leonards in Ma/unsett y. White (3), 

OoyeIwalb which decision was affirmed on appeal (4)» Other inBtances of 

Eastwood P^^^^^^ ^ yagne that the Court would not enforce them, are 

— Kay y. Crook (5) ; StroughtU y. OvJliver (6), 

Then as to Mr. CoverdaiUs part of the contract — he agreed to 
settle £4000 ; but he neyer did settle that amount ; he only now 
offers at the Bar to do so* He has receded from the terms of the 
contract, which, consequently, on this ground also, cannot be 
enforced. 

The Plaintiff claiming as a purchaser for yalue must proye her 
case. There must haye been an offer by one party, accepted by 
the other. As to the £4000, the testator refused to settle that 
sum ; and the only occasion on which the word *' agreed " is used, 
is where he is speaking of allowing the young couple £100 a year, 
a contract which he strictly fulfilled. 

The cases will be found collected in White and Tudor^s Leading 
Cases in Equity (7). 

Sir James Bacok, V.C. : — 

The facts of this case are quite clear, and not open to any sort 

of contradiction or doubt. By the facts of the case, I mean, not 

only the statements in the affidayits, but the two instruments 

- referred to in the bill, which seem to me to be clear beyond the 

possibility of question. 

A gentleman adyanced in life, a widower, with an only daughter, 
has a proposal for her marriage made to him by a gentleman, of 
whom it appears he entirely approyes, and the letter in which he 
expresses his approyal contains this passage : — [His Honour read 
the first extract giyen aboye, and continued :-. — "] 

I think that letter explains quite sufficiently what was then the 
intention of the testator in this case, and what ensued upon the 
writing of that letter. To make a present settlement, he says, is 
out of his power. He desires to keep his capital in the large 

(1) 12 Ves. 67. (5) 8 Sm, & Gi£f. 407. 

(2) 3 Bear. 469, 475. (6) 2 Jur. (N.S.) 700 ; 4 W. R 684 ; 

(3) IJ. & Lat. 539, 569. 27 L. T. Rep. 258. 

(4) 4 H. L. C. 1039. . (7) 4th EJ. yol. i. p. 782. 
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cotton business^ and in the large farm of which he speaks ; but V.-a B. 
announces to the intended husband that his only chUd will ** of 1872 
conise come into the possession of what belongs to me at my coynmAxi 
decease." „ ^' 

How far that might have amounted to a contract .under other — - 
circumstances, it is not necessary here to inquire, because the 
intended husband, having proposed, and being willing, to settle 
a sum of £4000, his mother writes a letter to the testator, and 
urges him also to make a settlement. The contents of that letter 
are not before the Courts but the substance of it is preyed by the 
jnoth^*s affidavit In answer, the letter dated the 6th of July, 
1863, was written by the testator, and it is upon that letter prin- 
cipally that the case must be decided. In that letter, answering 
Hra CoverdaJe, the testator says : — [His Honour read the second 
of the above extracts, and continued : — ] 

Taking these beta together, it appears that the testator desired to 
have the control of his own property for the purposes of his 
business in the state of investment in which it then ^was, but 
the purpose on his part that whatever property of \iiB might 
exist at the time of his death should be settled upon his 
daughter, in the manner here expressed, is clear and distinct^ This 
is addressed to the mother of the intended husband, in answer to 
a proposition that the husband should settle £4000, and to a re- 
quest (as I gather from the letter I have been reading) that the 
father, the testator, should also settle £4000. The letter proceeds 
to make it dear beyond the possibility of doubt : — ^ It has been 
mylintention, in the event of the marriage taking place, to make a 
similar will." The nature of his existing will, if it was then exist- 
ing, was expressed in the previous paragraph, ^ in accordance with 
the &ct8 of the case." Now it has been suggested that that must 
mean in accordance with such facts as shall exist when I make my 
will, or at the time of my death, or at some other time. I cannot so 
liold, because the words do not permit me so to hold. The event 
here spoken of is the event of the marriage, and the facts of the case 
would be influenced or changed by the event of mctrriage. If a 
marriage should take place, then, consistently with that £Etct, he 
says he shall make a will similar to that which he has before made — 
^ And of course I should settle my property, subject to my sister's 
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y.-C. B. annuity " — as to what that means I have not had any explanation 
1872 — '* on my daughter absolutely and independently of her husband, 
OoTiQBDALa ^^i ^ other words, in strict settlement.'' 

^* Now I am told that this gentleman was, or had been, a profes* 

— sional man. Whether he was or not the words he has used most 
have their proper signification. It seems to me impossible for 
anybody to hesitate about the meaning of this stipulation — ^this 
undertaking — on the part of the father, when the proposition is 
made that he should settle £4000. He undertakes that he wiU 
settle all his property in strict settlement upon his daughter in 
the event of the marriage taking place. ^ This," he says, ** is alll 
am in a position t6 do at the present time (without crippling my 
resources) beyond the fact of having agreed to allow the yoong 
couple £100 per annum during my life, which, if your son wishes 
it, I am willing to give a bond for its due payment." Then, to 
make it still more dear, if it required further clearance, he says, 
** I will take care that my property (which I suspect will exceed 
£4000) shall be properly secured upon her and her children after 
my death." 

I must say, in my opinion, if any words can be said to express a 
clear meaning and intention — a positive undertaking and contract— 
these words are sufficient for that purpose ; because these words are 
used at a time when a marriage is impending, a marriage to which 
the fisither has given his consent, which did take place shortly after- 
wards, and which, as cannot for a moment be disputed, did take 
place in consideration, among other things, of the promise which 
had been made by the father to settle his property in strict settle- 
ment upon the Plaintiff and her children. 

It has been observed that the case alleged by the Plaintiff in the 
bill that the marriage took place upon that consideration cannot 
be proved ; and that that is shewn by what afterwards took place. 
I should be very slow to adopt what afterwards took place as a 
reason to satisfy me that this allegation cannot be true ; but it is 
proved by the mother, by the husband, and by the wife^ that the 
marriage did in fact take place in consequence of that letter, and on 
the footing of that letter, and to that there is no sort of contradic- 
tion. Mr. LiiUe has endeavoured with great ingenuity, by referring 
to the letters which passed between the Defendant,* Mrs. Eastwood, 
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the widow, and the Plaintiff, Mis. CcverdaXe^ in the year 1868, to y.-c. B. 
diew that that could not have been the ground upon which the mar- ig72 
riage took place. They do not shew any such thing. If I attached qoy^^au 
any importance to those letters, which I am not at liberty to do, v- 
as afiecting the rights of the parties, I cannot safely draw any — 
conclusion fiom them to the effect that Mr. lAtUe contends for. I 
cannot say that because the Plaintiff, if she was competent, was 
trilling in the year 1S68 to give up some of the advantages which 
she had stipulated for, or which somebody had stipulated for, in 
1863, that therefore it was not in consideration of those latter 
advantages that the marriage took place. I take the evidence to 
be dear and distinct that the marriage proceeded upon the con- 
tract which I have read from the letter of 1863. There would 
have been no doubt upon the subject except from the accident 
that this ^gentleman, being, when he entered into this contract^ a 
widower of a certain age, and not then contemplating the possibility 
of a second marriage, did afterwards marry again. But he could 
not by his marriage withdraw from his contract. 

That representations of this kind will constitute a contract is 
diewn beyond the possibility of question by every case which has 
been referred to, as well by those in which the contract has been 
enforced, as by those in which the Court has found it impossible to 
•establish the contract because it rested simply in intention, or 
because the thing to be settled was so vague that it was impossible 
for the Court safely to say what had been contracted for. In all 
the cases where the contract is clear in its terms, where the amount 
is not a sum to be ascertained hereafter, but is certcdn, as in this 
instance, there has been no difficulty or doubt whatever. 

The principle of law goes even further, as was observed in a 
a ju^ment by Lord CMenham in a case which was decided upon 
its own particular facts. The Statute of Frauds having been relied 
upon, that objection was overruled, and the case was decided on its 
own particular facts, in the only way, as far as I can judge, in which 
it ought to have been decided. 

But there is also this larger principle, that where a man makes 
a representation to another, in consequence of which that other 
person contracts engagements^ or alters Ins position, or is induced to 
Jio any other act which either is permitted by or sanctioned by the 



132 EQUITY CASES. [L B. 

y.-C. B. person making the representation, the latter cannot withdraw from 

1872 the representation, but is bound by it condoaiFely. That principle, 

OoYEBDALE 88 1 conoeiye, most apply in its fullest extent to this case. 

Biffn^ooD. What took place between these two ladies in the way of oorre- 

— spondence I am not at liberty to attend to. A married woman 

could not, under any circumsta^oeSy bind herself; still less could 

she bind her children by any relinquishment, if she were capable 

of making a relinquishment, of rights which she then possessed 

That she was aware of her rights by no means appears ; whether 

she was or not I think, for this purpose, is entirely indifferent. 

But it must be observed, also, that all the weight which oonld, 

under any circumstances, belong to that suggestion is remo?ed, 

when it is recollected that the thing then talked about was a will 

which was made in 1868, and that the will in question, which is 

the subject of the present suit, was not made until 1871. So that 

the correspondence cannot be said in any sense to have reference to 

the existing will of 1871. 

As I have said, this gentleman, for reasons which he thought 
were vaUd and sufficient at the time, and which are not unreason- 
able in themselves, agreed with the intended son-in-law that he 
the testator, should have the control and possession of his property 
for his commercial and other purposes all the days of his life, and 
that when the day of his death arrived everything that he pos- 
sessed should be the property of his only child, and then, more- 
over, that it should not be a mere gift to her, but that it should be 
so settled as to ensure a provision for herself and for her children 
after her. I cannot think of anything more reasonable or proper 
on his part^ except only that he did not contemplate that he 
might afterwards marry. He did afterwards marry. He was in the 
position of Benediet in the play, who says, ^ When I said I would 
die a bachelor I did not think I should live till I were married.*' 
Except that circumstance, there is nothing in the transaction to 
take it out of its being a contract for valuable consideration, to be 
performed by the person who. was bound to perform it, and liable 
to be performed by the person on whom the obligation lies. 

I think the Plaintiff is entitled to a decree. 

There will be a declaration that the letters of Biehatd Eastwood 
amount to and constitute a contract by him for valuable conside- 
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ration to settle the whole of the property of which he died seised y.^. b. 
or possessed (after payment of funeral and testamentary expenses) i872 

upon the Plaintiff in strict settlement, subject to the claim of any oo^!^alk 

creditor of Mr. Eastwood ; with an inquiry as to the particulars of „ *^* 

Eastwood. 

such property; then an order that a proper settlement be prepared — 
and executed by and under the direction of the Court accordingly ; 
and that the Defendants, other than the children of Mrs. Coverdale, 
and all other necessary parties (if any) shall join in such settlement. 

As the estate is being administered there is no necessity for an 
injunction or a receiver. 

The reference to Chambers for a settlement will also include the 
£4000 offered by the husband to be settled. 

Proceedings will be stayed against Mr. LUHes clients. 

Mr. Kay, upon the question of costs, observed that if costs were 
allowed to Mr. LitOe*s clients they must come out of the settle- 
ment fund, which was the property of the Plaintiff and her 
children. 

The Yice-Chancellob observed that the principal Defendants 
were defending the suit by an order in the administration suit, and 
that if they had to pay costs they must pay them personally, 
which would be very hard, and allowed them their costs. 

Solicitors for the Plaintiff : Messrs. CoUyer-Bristow, Withers, dt 
Biusdl. 

Solicitors for the principal Defendants : Messrs. Shaw dk Tremdr 
len, agents for Messrs. Creeke dt Sandy, Burnley. 
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V.-C.B. OWEN V. DBLAMERE. 

18T2 [1871 0. 10.] 

^ ^' * ^' AdmifUstratum — Liability of an Executor who continues the Btmnese of hu 

Testator — Bemedy of Creditor, 

A testator having directed bis executors, at their discietion, either to wind 
up or to continue his business (that of a clothier), with power to apply the 
capital employed in the business in carrying it on, and to employ in such 
business any money, part of his general estate, ihe executors elected to con- 
tinue the business, but did not, as they said (and .the contrary was not 
proved), employ more of the assets in carrying on the business than were so 
employed at the testator's death. 

Upon' bill by a person alleging himself to be a creditor of the business 
dnce the death, on behalf of himself and all the other creditors of the testator, 
seeking administration of the testator's estate which had been employed in 
the business, there being no suggestion of insolvency : — 

Edd^ that the remedy of the Plaintiff was not an administration decree in 
this Court, but an action at law. 

Cause. 

John Tyrer, by his neiU, dated the 18th of August^ 1859, gave 
the following direction : — 

'' And I direct my executors or executor, at their or his discre- 
tion, either to wind up or dispose of, or to continue either alone or 
in conjunction with any person or persons, any business in which 
I might be engaged at my death, and which I may not have 
bound my executors to continue ; provided always that no such 
business shall be carried on except with the consent, in writing, of 
my said wife Ann. And I hereby declare that it shall be lawful 
for my said executors and executor, at their or his discretion, to 
apply the capital employed in any business which they may con- 
tinue to carry on in carrying on such business, and, with such 
consent as aforesaid, to employ in such business any money, part 
of my general estate ; all such capital or money so employed to 
bear interest at five pounds per cent, per annum, payable half- 
yearly. And I hereby declare that all profits arising from the 
said business, above the said interest of five pounds per cent, shall 
form part of my residuary estate, and my share in all losses to be 
incurred in such business shall be paid out of the said capital of 
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my residuary estate. And I hereby declare that it shall be lawM V.-0. B. 
for the said trustees or trustee to employ such persons in winding 1872 
ap, disposing of, or carrying on any such business at such wages or ^ 
salaries as they or he shall think fit" P^ 

The testator died in 1859, possessed of considerable personalty, 
bat having no real estate. The will was proved by two of the three 
executors, namely, Daniel Delamere and Ann Tyrer^ his widow. 

The testator, at his death, was carrying on the business of a 
clothier at Beaumaris, which business he had not bound his ex^ 
cutors to continue. The acting executors, with the consent of Ann 
Tyrer (she being one of them) continued this business after the 
testatoi^s death. 

On the 7th of March, 1871, this bill was filed by Biehard Owen, 
on behalf of himself and all other the unsatisfied creditors of John 
Tyrer, deceased (the testator), against Delamere and Ann Tyrer, 
alleging that the Defendants had continued the testator's business 
in conjunction with his son, Robert Tyrer (since deceased), and had 
also employed in the business so continued not only the capital 
employed by the testator in carrying on the business, but also a 
large sum of money part of the testator's general estate ; also that 
in the course of such continuance the business had become largely 
indebted, and, amongst others, to the Plaintiff in the sum of £386. 

The bill charged that the debts of the business were, under 
these circumstances, debts which ought to be satisfied out of the 
testator^s capital employed by him in the business in his lifetime, 
and out of the moneys, part of his general estate, which had been 
employed in the continuance of the business ; and that the De- 
fendants had refused to pay the £386 ; and prayed for an ad- 
ministration of the testator's personal estate as in a creditors' suit, 
for a receiver, and, if necessary, an injunction, and for accounts* 

The Defendants, by their answer, denied that they had continued 
the business in conjunction with Bohert Tyrer, and said that they 
had employed him only as a superintendent They admitted 
having employed in the continuation of the business the capital 
employed by the testator at his death, the amount and particulars 
of which they stated ; but said they had employed no part of his 
general estate in carrying on the business. They admitted having 
incuned debts to sundry tradesmen, which they were willing to 
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V.-O. B. pay. They denied that the business was indebted to the Plaintiff 

1S72 in a sam of £386, or in any sum* They submitted whether the 

^^ debts of the business were or were not debts which ought to be 

,^_ «• satisfied out of the capital employed at the death of the testator, or 

•Dblamers, i, k ^ 

— oat of his general estate. They were willing, ** as between onr- 
selves and the Plainti£^ but not farther or otherwise," to admit, and 
did to that extent admit, assets. 

The question of whether the Plaintiff had any provable debt 
against the estate at all was in dispute ; and the evidence on tbis 
point will be found discussed in the judgment. 

Mr. Swanslon, Q.C., and Mr. Hbrlon Smith, for the Plaintiff :— 

These execntors were not bound to carry on any business, bat 
ihey had a discretionary power, with the consent of the widow, to 
do so. They chose to carry on the business, and so choosing, 
they were empowered to use in the business not only the capital 
employed at the testator's death, bat (with like consent) any 
money, part of the general estate. We say they have — ^they say 
they have not — applied part of the general estate beyond the 
capital employed at the testator's death. Be that as it may, to 
the extent to which they have applied the assets, we say that the 
Plaintiff (assuming him to have since the death become, and now 
to be, a creditor) has a right to have the estate administered in 
equity for the benefit of himself and the other creditors subsequent 
to the testator's death : JBv parte Oarland (1) ; Est parte Biehafd- 
Ban, In re Hodean (2); Cidbush v. Ou&nuh (3); LituBey on 
Partnership (4). 

Supposing Robert Tyrer to have been not a partner, but only an 
agent, that does not absolve the execntors from liability as undis- 
closed principals : Thompean v. Davenport (5). 

Mr. Kay, Q.G., and Mr. BardeweH, for the Defendants : — 

The suit is a novelty, without sanction in precedent or authority. 
Assiuning the Plaintiff to be a creditor (which we deny), he cannot 
have administration as in a creditors' suit in this Comt. The 

(1) 10 Vcs. 110. (3) 1 Beav. 184. 

(2) Buck, 202, 209 ; 3 Madd. 138. (4) Pages 1053-5. 

(5) Sm. L. C, 6ih ed« toL ii. p. 338. 
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cases cited are either cases of actual bankruptcy, or, as in Outtiuh 7.-0. B. 
▼• CftBmsh (1), of practical insolvency. 1872 

'So doubt, where an executor trading with his testator's assets ^^ 
becomes bankrupt, not only his own estate, but the assets ^ ^- 
authorized by the testator to be employed in the business, are 
distributable amongst the creditors ; and no proof against the bank- 
mpt estate can be made in respect of assets so employed : Scott y. 
hum (2). 

But here there is no suggestion of insolvency ; and we deny the 
allegation that the executors have employed any of the general 
assets, beyond what were employed in the business at the death. 

FarhaU v. FarhaU (3) shews that a man cannot by contract with 
an executor acquire a right to prove in an administration suit as 
against the estate, though the executor has given him a lien on 
certain specific assets. 

Mr. StDanston, in reply : — 

There is abundant authority for such a bill as this. The leading 
case is Hanhey v. Hammond or Hammock (4), which, to the extent 
of the creditor's remedy against assets authorized by the testator 
to be employed in the business, is not displaced as an authority by 
the observations of Lord Eldon in Ex parte Garland (5), or of Lord 
Justice Turner in M'NeiUie v. Acton (6). 

In Thompson v. Dimn (7), the creditor's lien on the goods 
employed with the testator^s direction in trade, was not questioned 
by Lord Chancellor Hatherley. 

CuRmsh V. CuOmsh, was an administration suit in this Court, 
and the circumstance that the assets are sufficient can make no 
difference in the principle. 

WHkea v. Lister (8) supports the same view (9). 

(1) 1 Beay. 184. added Thompson y. Andrews (I My. 

(2) d4 Bwy. 434. & K. 116) ; and Gavin y. Eadden (Law 

(3) Law Rep, 7 Ch. 123. Rep. 3 P. C. 707). It has been aacer- 

(4) Buck, 210 ; 3 Madd. 148, n. ; tained that, in the case of TJumpaon y. 
1 Cooke, Bank. Law, 67. Dunn (Law Bep. 5 Gh. 573), upon the 

(6) 10 Yes. 121. accounts being furnished, the Plain- 

(6) 4 D. M. & G. 744, 752-3. tififs abandoned further prosecution of 

(7) Law Rep. 5 Gh. 573, 576. the suit, which was never brought to a 

(8) 6 Esp. 78. hearing. 

(9) To the above cases may be 
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T^. a Sib James Bacok> V.C. : — 
2^ I think this suit is altogether misconoeired. I think it prooeeds 



V, 



Own upon principles which are not applicable to the facts of the case 
. stated. 

The case npon the bill is this : The Plaintiff claims to be en- 
titled as a simple contract creditor in respect of money lent and 
advanced, or paid and laid out, nominally on behalf of one person 
bnt really on behalf of the Defendants — a simple case in which, if 
it be true, he can recoyer in an action at law, without the slightest 
difficulty. It is quite true that the testator did commit his estate 
to the care of his executors, with an authofity to them to carry on 
business. What is the consequence of that? They carry on the 
business ; they carry it on upon their own responsibility, and they 
htfve the testator's estate as a capital with which they can trade. 
How does that concern the creditors ? The creditors have a right 
to be paid by the persons with whom they have contracted. They 
contracted, the Plaintiff says, with Bdbert Tyrer, who represented 
the firm, who was either principal, or agent with undisclosed 
principals. There is no difficulty in bringing an action at law ; it 
is, as stated in the bill, as clear and plain a case in respect of a simple 
contract, as can be. The Plaintiff says that the business was carried 
on, and that the testator^s estate was employed in it In the 4th 
paragraph it is stated, ^^In the course of such continuance and car- 
rying on of the said business as aforesaid it has become largely 
. indebted, and (amongst others) the said business is indebted to the 
Plaintiff in a sum of £386." That can only be in respect of the con- 
tract which the Plaintiff alleges in the bill. The sum can easily be 
recovered at law, and there is no reason in the world why a bill should 
be filed in this Court. The case of Ednkey t. Hammock (1) does not 
appear to me, as far as it goes, an authority that applies to the 
present. The extent of the authority of that case is greatly ques- 
tioned by Lord Eldon in Ex parte Oarland (2) ; but without 
waiting to observe upon this, it is sufficient to say that that case 
is totally different from the present; the testator there haying 
appointed executors, and having authorized them to entrust his 
wife to carry on the trade, which for a time she did carry on, 
and debts having been no doubt contracted in the course of 

(1) Buck, 210; 3 Madd. 148, n. (2) 10 Yes. 110. 
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carrying on that trade. Then came in the executors, and said, V.-c. B. 
** Ton shall do this no longer/' and took possession of the whole 1872 
estate. The bill there was filed for the purpose of making ayaiI-< oim 
able daims against the trust estate of which the executors pos- 
sessed themselyes ; they not being personally liable in the slightest 
degree to the Plainti£El The Plaintiff was interested in the trust 
they had to execute, and for that purpose he came against the 
trust estate. Ex parte Bicliardson (1), and especially Ex parte 
Garland (2), which contains a clear, distinct, luminous exposi- 
tion of law on the subject, shew that such transactions are of 
this nature : An executor authorized to carry on business, carries 
it on ; he is liable for eyery shilling on eyery contract he enters 
into ; besides that, if he becomes bankrupt, the persons who haye 
trusted him haye a right to say that that portion of the tcust 
estate which was committed to him for the purpose of carrying 
on the business shall not be the subject of general administra* 
tion. It is not the general estate of the testator. Bain Ex parte 
Bkhardson, that is liable to this equity, but only so much as 
he has authorized to be employed in the business. There can be 
no proof whateyer on the part of the testator's estate against ' 
the bankrupt estate, unless the executors haye gone beyond the 
limit of their trust ; in which case the amount of excess may 
be proyed for in the bankruptcy as a debt due to the estate of the 
testator. These principles are clearly and distinctly laid down in 
Ex parte Oarland, are confirmed in Ex parte Bichardeon, and 
adopted in Outbush y. Cutbueh (3). There can be no doubt about 
the principles on which a Court of Equity deals with a case, not 
like that before me, but a case in which the same elements are 
contained ; that is to say, the Court will giye effect to the trust 
which has been created by the testator, and will keep separate and 
applicable only to purposes of the trust that estate which the 
testator designated and directed to be employed for that purpose. 
As Lord Eldon points out in the case of Ex parte Garland, the 
creditor has not only the personal remedy against the executor, 
but he has a right also, if that should fail, to come against the 
trust estate ; and so, here, if an action had been brought against 

(1) Back, 202 ; 8 Madd. 188. (2) 10 Yes. 110. 

(3) 1 Beay. 184. 
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V.-0. B. these Defendants, an.« a fruitless judgment had been reooyered 

1872 against them, there wonld have been a right to go against that 

^^ trust estate which the testator committed to die executors, if it 

jy^^ should be in existence, in specie. No such case is stated upon the 

—^ bill. 

The eyidence in support of the claim is, no doubt, exoessiyely 
feeble ; it does not at all amount to the proof of a debt If it did, 
it would still not be recoyerable in this form. What the Plaintiffs 
are entitled to is, to be paid, bj the persons with whom they haye 
contracted, the amount which is due on the contract — ^that, and no 
more. The law is ye^ clearly established in the case I haye 
referred to ; and I think the eyidence in this case, if it were not 
so, ia- wholly deficient, because, without criticising too minutely 
the circumstances mentioned in Mr. Boberis* a£Sdayit, I do not 
think that it is made out that the money is due from the business. 
If creditors of the business — ^persons who trusted what is called *' the 
business" — had sued the business or the representatiye of the 
business, and had reooyered judgment, and then a loan had been 
made to satisfy • those judgments, that might haye been some- 
thing like a case. It is not so. What is said here is only that 
the first sum of £12 Is. therein appearing was a sum paid by 
Biehard Owen to Messrs. Field <t Co., solicitors, of Lineoln^s Inn 
Fidds, London, for debt and costs in an action against Bdbert 
Tyrer, brought by one Bowen, for trade goods supplied to the 
firm or business of Tyrer & Son; that is to say, brought against 
Bdbert Tyrer, who, for anything that appears, may haye had 
the money from Tyrer & Son, and ought to haye paid it, but 
neglected to pay it, and therefore was sued for the sum he owed. 
The other two sums of £70 and £10 are not stated so positiyely as 
the first ; but the deponent says those sums, '^ as I belieye," were 
adyanced by Bdbert Owen, That can only be from Bdbert Owen's 
information, and from no knowledge of his dHm, as I must under- 
stand from what he says : '^ The sums of £70 and £10 were also 
adyanced by the said Biehard Owen, as I beiieye, to satisfy a claim 
of Messrs. Jones & Co., of Liverpool, clothiers, who had supplied 
the said business of Tyrer dt Son with trade goods ; and the said 
claim was therewith satisfied." That, in my opinion, carries it no 
further, and is no proof of a loan for the purposes of the concern. 
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"The item of £32 16s. was advanced by the said Biehard Owen Vd-O. B. 
to pay off one Frederick Bidffood, an. ezecut^n creditor, who had 1872 
recovered judgment in an action for trade goods supplied to the qwbn 
said business of Tyrer & San, and had put an execution on the lygj;^^!,^^^ 
premises, as appears by the warrant now produced and shewn to — 
me marked A. The claim was satisfied with the said money, and 
the stock-in-trade and other property on the premises which had 
been seized were released." The execution was against Mr. Robert 
Tyrer alone. What possible right had they to seize those goods, 
which were not the goods of Bobert Tyrer alone, or of his prin- 
cipals or servants? There was an execution put into the pre- 
mises, and it was satisfied, and Mr. Owen is supposed — I say 
'' supposed " — ^to have lent the money to stay that If it stood, 
therefore, on the evidence, I should say the evidence was not suf- 
ficient to establish the character of creditor on the part of the 
Plaintiff. 

It is not on that point that I deal with this case, but on the 
ground I have mentioned before — ^that the bill states a simple 
contract debt, for which the Defendants are liable, either through 
their agents — they being undisclosed principals — or otherwise, it 
is quite immaterial which — they having carried on the business^ 
as they admit they did, or as it is alleged by the bill they did, and 
having become indebted for money paid and advanced on account 
of the business. In my opinion, if any such claim exists (I do not 
say whether it does or not), it ought to have, been pursued by an 
ordinary action at law, and there is no reason in this case why 
recourse should be had to the estate of the testator, which the 
Defendants say is suflScient to satisfy the demand, and when the 
Defendants say they are able, willing, and ready to satisfy any 
demand that may be made against them. I am of opinion, there- 
fore, that the bill must be dismissed with costs. 

Solicitors for the Plaintiff: Messrs. Sharp & VllUhame, agents 
for Messrs. Owen dt BoberiSf Beaumaris. 

Solicitors for the Defendants : Messrs. Wrighi & Venn, agents 
for Messrs, Payne & Son, Liverpool. 
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v..aw. BROWN v. WALES. 

1872 [1872 B. 209.] 

Nov, 4, 5, Discovery — Identity (/ Parcda — Lessor and Lessee — MuUifariausness, 

Bill by a reyersionar againBt oyarholding ton^nta under expixed nnder- 
lemwSy alleging that the Defendants were wiongfally in poBseasion of certain 
parcels comprised in the original lease, and had in their possession divers doca- 
ments which would shew that the said parcels were comprised in the said 
lease and the underleases, but refused to produce them, and were collnding 
together to defeat the Plaintiff. The Defendants demurred generally and for 
multifarionsneasy but the Court overruled the demurrers. 

Identity is as much znatter of title as devolution. 

JdY an indentare of lease, dated the 17th of June, 1763, Deborah 
Brtfon and John Piston .being entitled as tenants in common to 
certain lands at Walivorth, demised to Thomas Glutton a parcel of 
ground at Walworth^ and also certain dosiBS known as Walicorlh 
Fields, containing eight and a half acres, another dose contaiuing 
two acres, and another dose containing seven and a half acres, 
lying dispersedly in Look's Fidds, for ninety-nine years from 8t 
John the Baptist's Day then next ensuing, at a rent of £50 per 
annum. The lease contained a provision against digging brick- 
earth under a penalty of £500. 

(XiMon took possession under the lease, and by an underlease, 
dated the Ist of October, 1763, he demised to one WilUam Odber 
all those parcels of meadow land, situate, lying, and being dis* 
persedly, containing seven and a haK acres, from the 29th of 
September, 1768, for the term of ninety-six years, at a rent of £15 
per annum. 

By an indentare, dated the 25th of March, 1785, duiton, tot 
considerations mentioned in the deed, assigned the said seven and 
a half acres to Wrighi for the then residue of the term of ninety- 
nine years (but subject to the said underlease), and covenanted to 
pay the rent of £50 reserved under the lease of the 17th of June, 
1763. 

All the property comprised in the lease of the 17th of June, 
1763, became vested in Margaret Piston, and by indentures of 
lease, dated the 7th and 8th of February, 1776, were settled, on her 
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maniage with Mr. Eiohdrd Olarky npon the wife and husband for Y^aw. 
life, and issue of the marriage* In 1839 John Crosby Olarky the 1872 
surviving son, became entitled to one moiety absolutely, and to the bbowh 
other as tenant in tail* By indenture of lease and release, dated ^^^ 
the 24ih and 25th of April, 1839, duly inroUed, he barred the — - 
estate tail, and acquired the absolute interest in all the property 
comprised in the lease of the 17ih of June, 1763. The lease of 
the 17th of June, 1763, expired on the 24th of June, 1862. The 
rent reserved thereby had been always duly paid, and on the ex-* 
piration of the lease all the property comprised in the said lease 
except the seven and a half acres comprised in the underlease of 
October, 1763, were delivered up to Mr. Clark, and shortly afterwards 
a further portion, part of the seven and a half acres, called SaliS' 
hury Bow block, but owing to the difficulty of proving that certain 
other properties were included in the seven and a half acres, he 
never obtained possession of them. 

Mr. Clark died on the 81st of July, 1869, and under the resi* 
doary devise in his will the Plaintiff became entitled to the whole 
alike seven and a half acres comprised in the underlease to Odber, . 
except a portion thereof called the North Street block, which the 
testator had disposed of in his lifetime. 

The land comprised in the underlease of October, 1763, had been 
built over, and had become changed in character. 

WiUiam Odber, by indentures, dated the 20th of March, 1801, 
and the 23rd of December, 1802, demised separate parcels of land, 
being parts of the said seven and a half acres, to a Mr. Brandon, 
and Mr. Boddis. By his will, dated the 17th of November, 1806, 
he bequeathed his leasehold estates lying in LocVs Fidds to OrijffUh, 
Shepherd, and Bosseter, on trust to pay the rents to his daughter, 
JE, HaU, for life, and after her decease on trust to sell his leasehold 
estate either by public sale or private contract. Bossder, the sur- 
viving executor, in 1824, the testator's daughter being then dead, 
caused all the leflisehold property comprised in the underlease of 
October, 1763, being the said seven and a half acres, to be offered 
for sale by public auction in three lots, No. 2 of which was pur- 
chased by a Mr. Pooh, ^nd No. 3 by a Mr. BickneU. On the 8th 
of March, 1825, the remaining lot» No. 1, was sold to a Mr. Puffh, 
who, by the conditions of sale, was to take an assignment of the 
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y.-a Wi underlease of OctobeT, 1763^ subject to underleases of lots 2 and 3 
1872 to Pocle and BichndL On the completion of the sale, the original 

Browm underlease and the counterparts of certain other underleases were 
delivered to Pugh. Prior to 1859 the Defendant Wdlea purchased 
from Puffh, or his representatives, all the leasehold parcels and 
premises comprised in the underlease of October, 1763, and by an 
indenture, the date and particulars of which the bill allied were 
unknown to the Plaintiff, all the parcels and premises contained in 
the underlease of October, 1763, were assigned by P^h to the De- 
fendant Wales. On this occasion divers deeds and documents shew- 
ing the devolution otPuffVs interest were, as the bill alleged, handed 
over to the Defendant. Between this purchase and 1859 the Defen- 
dant Wales acquired WrigMs interest under the indenture of the 
25th of March, 1785 ; and by an indenture, unknown to the Plaintiff, 
all the premises comprised in the underlease of October, 1763, 
under the description of seven and a half acres pasture land lyin^ 
dispersedly in Wahowlh Fidds, were assigned to the Defendant for 
the then residue of the term. On this occasion various deeds and 
documents shewing the devolutions of title were delivered over to 
the Defendant Wales. The Defendant Wales, subsequently to his 
purchase from Pugh, or his representatives, of the premises com-* 
prised in lot 1, which included the whole of the parcels contained 
in Odber's underlease, dated the 1st of October, 1763, i^., tiie 
whole of the seven and a half acres, subject to numerous sub-leases, 
also acquired, by purchase or surrender, those portions sold by 
Bosseter to BidkmU and Poole. The original underlease to Odber 
expired on the Ist of October, 1859. In 1862 the interest derived 
from Wrtffhi*8 lease, dated the 25th of March, 1785, also expired 
when the Plaintiff became entitled to the whole of the parcels 
comprised in the original lease, dated the 17th of June, 1763. 
The Defendant Wales, on being applied to to deliver up possession 
of the different premises comprised in the underlease of October, 
1763, alleged that he had previously sold his interest in some of 
the parcels to Messrs. Snewin and Broum, and in others to one 
Oeorge Beard, who was his son-in-law (since dead and now repre- 
sented by his executrix, Wales's daughter). As to these sales, the 
bill alleged that they were colourable, that the property was still 
managed by Wales, and the alleged vendees were trustees for 
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him, and alleged that the Defendant Walea had colluded with the y.-aw. 
other Defendants, and had delivered over certain documents to 1872 
enable him to resist the Plaintiff's claim. ^^ 

The bill alleged that the Defendants were in wrongful possession 
of certain portions of the seven and a half acres included in the said 
original lease of the 17th of June, 1763 ; that they were well aware 
that the said parcels were included in such lease, and also in the 
underlease of October, 1763 ; and that they had in their possession 
or power ^ divers documents and papers which, if produced, would 
clearly shew that the said parcels were so included in the said 
lease and underlease, but they refuse to deliver up possession of 
the said parcels, or any of them, or to produce the said documents 
for the Plaintiff's inspection, or to afford him any information 
respecting the said parcels, documents, or papers. The said docu- 
ments contain accurate descriptions of the said seven and a half 
acres." 

The bill prayed that the Defendants respectively might make a 
full discovery. 

All the Defendants demurred to the bill generally, and for 
multi£Ekriousnes8. 

Mr. Lindley, Q.G., aud Mr. Bradford, for the Defendants Wales 
and Brown, the alleged purchasers. 

Mr. IHehinson, 0.0,, and Mr. Ferrers, for the Defendant Sneufin, 
the co-purchaser with Broum. 

Mr. Miller, Q.C., and Mr. Davey, for the Defendant Beard, the 
daughter of Wales : — 

This is a bill for discovery, but an unusual one. The Plaintiff has 
the original lease of the 17th of June, 1763, or the counterpart. 
He alleges in the bill that he knows his title, and does not ask 
any relief in respect of that, but he wants the Defendants to prove 
for him his right to particular parcels. The answer to this is, that 
the Defendants are under no obligation to give up the muniments 
as to intermediate dealings with the property, neither would the 
documents in question shew the Plaintiff's title. 

Secondly, he asks what he can obtain at law in the action 
which he intends to bring. The Common Law Procedure Ad,s. 36, 

Vol, XV, N 2 
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V.-G. w. provides that in all actions or proceedings the Jndgemay compel a 
1872 party to allow an inspection of documents in all cases where a bill 

BBotm for discovery might 'have been filed. 

Walm Thirdly, the demurrer must be allowed for multifariousness. It 

— -* may be that the Plaintiff might include all the Defendants in one 
action, but the defence of each must necessarily be separate, and 
there would be four distinct actions in which the Defendants would 
be the only witnesses except as to one action. The demurrer 
must, therefore, be allowed: FerUon v. -Hughes (1); Story's Eq. 
PL (2). 

The Solieiior-Oeneral (Sir G. Jeml), Mr. Greene, Q.C., and 
Mr. Hanson, for the bill : — 

It is not necessary to entitle the Plaintiff that the matters for 
which discovery is sought should relate to title. It is enough if 
it be in aid of the case made by the bill, even though they may 
affect Defendant's title, and where it is denied that they would 
establish Plaintiff's title : Smith v. Duhe of Beaufort (3) ; Earp v. 
Hoyd (4) ; Jenkins v. Bushhy (5). ^ 

Further, this is a case between landlord and tenant, and it is 
the duty of the latter to preserve boundaries : Attomey-Generdl v. 
FuUerton (6). 

On the objection as to multifariousness, the bill distinctly alleges 
that the Defendants are collutling together to defeat the Plaintiff. 
Such an objection, therefore, cannot be maintained* 

Mr. Lindley, in reply. 

f 

Sir John Wickens, V.C. : — 

I am of opinion that these demurrers must be overruled. 

The object of the bill is to obtain discovery so as to enable the 
Plaintiff to recover possession of part of the property comprised 
in the original lease of June, 1763, which, it is alleged, is wrongfully 
withheld. According to the statements of the bill, parts of the 
seven acres and a half cannot, by reason of building and altera- 

(1) 7 Ves. 287. (4) 3 K. & J. 549. 

(2) 5th Ed. p. 287. (5) 35 L. J. (Ch.) 400. 

(3) 1 Hare, 507. (6) 2 V. & B. 263. 
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tioDs, be identified without the production of the instruments, or y.-c. w. 
some of them, which have been from time to time executed in i872 
dealing with the property. The Defendant Wales refuses to give . bbown 
any information* In this state of thmgs the Plaintiff has filed this 
bill for discovery. 

It is said that the Plaintiff does not ask discovery in aid of his 
title, but in order to discover what he is entitled to ; and that the 
documents are essentially the Defendant's title and not the Plain- 
tiff's : but identity is as ilnuch a part of title as devolution. Sup* 
pose, for eicample, a map on the lease or the counterpart, that 
would be as much a part of title as the operative part of the 
deed. On general grounds, therefore, I should hold that these 
demnrrers must be overruled. 

But, independently of that, there is in the relation of lessor and 
lessee a principle which distinguishes cases between them from 
other cases. A lessor is entitled to have the boundaries kept 
distinguished on the principle laid down in AUomey-Oeneral v. 
StepheM (1). 

Then, on the question of multifariousness, it is observed that to 
a bill of discovery it is an ultra-technical objection, even if well 
founded. In the present case it is alleged, and admitted by the 
demurrer to be true, that Wales and the other Defendants are 
colludiug together to resist the Plaintiff's claim. And in Campbell 
V. Mackay (2) it was held that, in dealing with objections of this 
class, the Court has a wide discretion, and allows them (»ily where 
real inconvenience would result from what is objected to. 

The demurrer must be overruled, with leave to plead and answer 
in two months. Of course this will not deprive the Defendants of 
any rights they may have as to privilege. 

Solicitors for the Plaintiff: Messrs. Paterson, Snotv, d Bumey. 
Solicitors for 'the Defendants: Messrs. Books^ Kenricky dk 
Earsbm. 

. (1) 6 D. M. & G. IIL (2) 1 My. & Cr. 603. 
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M. R. EAGLES V. LE BRETON. 

.1873 [1861 E. 68.] 

m^. wm^Gi/t to " my rdativeB^—Time when Claaa to he oKertained'-JoitU 

Tenancy, 

Testatrix directed all ber property at the death of A, and J?« ** to pass 
to my relatives in America** : — • 

Hdd^ that the class was to be ascertained at the death of the testatrix; 
and that all her next of kin in America then living were entitled as joint 
tenants. 

CaTHAUINE CHAMBEm by her will, devised aU her real 
estate to her sisters, Jane (hueher and Anne Peppin^ absolutely, as 
tenants in common; and also gave to them the residue of her 
personal estate. By a subsequent testamentary instrument the 
testatrix gave the following direction: ^'At the death of my 
sisters, Anne Peppin and Jane Chucher, the residue of my property 
is to pass to my relatiyes in Ameriea** 

Jane (hueher died in the lifetime of the testatrix. In 1857 the 
testatrix died, leaving Anne Peppin her surviving, who died in 
1859. 

There were thirteen persons living at the death of the testatrix 
who were her next of kin, and who answered the description of 
her ** relatives in AmencaT Of these one predeceased Anne 
Peppin, and several died subsequently. 

The suit was instituted by the Plaintiff, the legal personal repre- 
sentative of the testatrix, for the administration of her estate ; 
and the questions now submitted to the Court on further consider- 
ation, were, firsts when the class of persons taking on the death of 
the tenant for life was to be ascertained ; and, secondly, whether 
they took as joint tenants or tenants in common. 

Mr. Fischer f Q.G., and Mr. AleoBander, for the PIainti£ 

Mr. Fry, Q.C., Mr. Bwky and Mr. C7. Brown, for other parties. 

Mr. BogAurgh^ Q.C., and Mr. Simmonds, for the surviving 
relatives of the testatrix in America : — 

The words '^ my relatives " are equivalent to ^next of kin," 
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according to the Statute of Distributions. Those who were liying M. it. 
at the death of the testatrix were entitled to take as joint tenants : 1873 
Bullock V. Doumes (1). Eaglk 

Mr. W. Pearsoriy for the legal personal representatives of one of " ^wj^on. 
the " relatives " of the testatrix who survived her, bat predeceased 
the tenant for life : — 

The class of persons entitled onder this gift most be ascertained 
at the death of the testatrix, when all her relatives in America then 
liyiDg took as tenants in common. In Lucas v. Brandreth (No. 2) (2), 
though the words of the settlement then under consideration were 
held to import joint tenancy, yet your Lordship laid down, that 
when there was an implied reference to iAi<& Statute of Bistrihutions 
the next of kin took as tenants in common. I submit that the 
same rule applies here, and that the relatives who would have 
taken under the Statute of Distributions must take according to 
that statute as tenants in commoii. 

Mr. Routhf for the personal representative of one of the class 
who survived the tenant for life and afterwards died. 

Lord Bomilly, M.B., held that the class was to be determined 
at the death of the tenant for life ; and that the next of kin of 
the testatrix in America then living were entitled %s joint tenants. 

Solicitors : Messrs. Tamplin & Tayler ; Mr. BivoUa. 

(1) 9 H. L. 1. (2) 28 Beav. 274. 
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M. B BERRY V. GIBBONS. 

1872 [1863 B. 329.] 

Ex parte LEE. 

Practice — Proceedings in Chamberg — Sale by Court — Order directing Sale hy 

Public Auction — Sale by Private Tender. 

Although, in pnrsuanoe of aa order of Court directing a sale of real 
estate by public auction^ an attempt has been made to sell by public auction 
and has failed, the property cannot be sold otherwise than by public auction 
until a proper order for the purpose has been obtained, and any prevailiog 
practice at Chambers to the contrary Is irregular. 

\jY an order made in this cause on the 4th of Augost, 1869, the 
Plaintiff was authorized to sell certain real estate bj public auction, 
and the property was put up for sale accordingly, but there was no 
bidder. Thereupon the Plaintiff applied in Chambers for leave to 
sell by private tender, and the Chief Clerk sanctioned this being 
done by makiug a memorandum to that effect in his book ; but 
the matter was not brought before the Judge, nor was any order 
drawn up. 

The property having been advertised for sale by tender, two 
persons sent in tenders, which, when opened by the Chief Clerk, 
were found to .be for the same amount ; and the Chief Clerk 
declared the property not sold. The Chief Clerk then gave 
notice to the parties who made the tenders for a sale by auction 
privately at the Chambers of the Judge. Mr. WtUiam Lee, one 
of the parties who tendered, alone attended, and was declared the 
purchaser. 

Upon the abstract coming in, the purchaser raised various 
objections, one of which was that the mode of sale was not autho- 
rized by the order of the Court These objections were not 
removed to the satisfaction of the purchaser, who took out a 
summons that he might be discharged from his contract. This 
summons now came on to be heard. 

Mr. Fry, Q.C.9 and Mr. A. Anderson, for the purchaser. 

Sir B. BaggaUay, Q.C., and Mr. Bagdiawe, for the Plaintiff, 
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stated that the usnal practice at Chambers had been followed in M. n. 
the present case. 1872 

. Bebbt 

The Master of the Bolls said the proceedings in Chambers ^ v, 
had been quite irregular ; an order made by the Court must be 
followed, and if any alteration were necessary, the matter must be ^jj^^ 

brought before the Jadge, and >a proper order made sanctioning 

the alteration ; that not having been done in this case^ the pur- 
chaser would be discharged from his contract^ and his costs must 
be paid out of the estate. 

Solicitors : Messrs. Lyne dt Holman ; Messrs. Palmer y Eland ^ & 
NetQeship. 
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[1849 R. 3.] 1872 



Praciioe^'AdminUtration Suit — Coats — Charge qf Costs on Trust Estate — Sub' Dec, 20, 21. 

mission to pay Costs, """^ 

I 

The Court has no junsdiction to charge the costs of an administration suit 
on any part of the estate administered, and direct a sale against the will of 
a person beneficially entitled, who submits to pay his share of the costs. 

Joseph LEES^ the testator in the cause, was at the time of his 
death entitled to an undivided moiety of the fee simple of certain 
real estate consisting of lands, buildings, coal mines, and other 
hereditaments in the counties of Laneaster and YorJc^ and to certain 
nadiyided shares of the reversion in fee of very extensive coal 
mines which were demised to various colliery companies in which 
he was interested, and also to other real estates or shares of real 
estates. He died in 1826, having devised his real estate to trustees 
upon certain trusts, under which the parties to the present suit 
^ere entitled thereto in undivided 5Qth shares (subject as to some 
of the shares to incumbrances which had been created thereon). 

In 1830 a suit was instituted for the administration of the trusts 
of the will ; and a decree was made and divers proceedings taken 
therein. Three suits of revivor and supplement were also insti- 
tuted; and an order was made in all these suits in 1849 by which 
all questions relating to tbe personal estate of the testator were 
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IL B. finally disposed of. After that date no steps were taken in the 

1872 suits (which had become abated) until 1867, when the bill in the 

^]^ present suit was filed praying for the usual order of revivor, and 

*• also that such proceedings might be directed for the purpose of 

obtaining partition or sale of the several estates in which the 

testator held undivided shares as might seem expedient to the 
Court. 

Upon the further consideration of the cause it was proposed to 
declare the costs of the suit to be a charge on the last-mentioned 
estates, and (with the concurrence of the parties interested in the 
shares not subject to the trusts of the testator's will) to take an 
order for the sale of the entirety of such estates. 

The SoUeitor-Oenerdl (Sir Q. Jessel), Mr. JFVy, Q.C., and Mr. 
WaJkr, for the Plaintifls :— 

The Court has jurisdiction to make such an order as is asked. 
Before the Partition Act of 1868 the Court constantly made orders 
charging costs, on real estate, and directing a sale : Thackeray r. 
Parker (1) ; Davis v. Turvey (2) ; Coventry v. Coventry (3) ; Fleming 
V. Armstrong (4) ; Cox y. Cox (5). It may be said that all these 
orders were made by consent ; but infants, who are incapable of 
consenting, were in each case interested. If the order we ask cannot 
be made, the only result will be the institution of a very laige 
number of partition suits, in which orders for sale may be obtaioed. 

Mr. SamiUon Humphreys, and Mr. Oswald, for other parties 
interested under the will, supported the view of the Plaintifls. 

Sir JB. BaggaUay, Q.C., and Mr. Bardswdl, for the parties entitled 
to the shares not subject to the trusts of the will, submitted to be 
bound by the order. 

Mr. Southgate, Q.C., and Mr. Vaughan Eawkins, for the remaining 
parties interested under the will of the testator : — 

We object to a sale. Under an order made in the suit we have 
been let into possession of our interests. We are ready and willing 

(1) 1 N. R 567. (3) 34 Beav. 572. 

(2) 32 Ecav. 654. (4) Ibid. 109. 

(5) 3 K. & J. 554. 



Dec. 21. LoBD BoMiLLY, M.R. : — 

I hare looked at the papers in this case, and certainly an estate 
in a more complicated state I neyer met with. I am fully con- 
yinced that it is very essential that the entirety of the different 
properties should be sold, and that the assent of the other pro- 
prietors was a very wise thing and would lead to a very beneficial 
result It is said that the value of the property, if sold as an 
entirety (of course there must be a great many lots), would be 
£175,000 ; whereas the value of the testator's share of it would not 
be more than £56,000 if it is not sold as an entirety. I think it 
would be very desirable to sell the entirety ; and I have tried to 
see if I could not make an order for that purpose compulsorily, 
because my conviction is there are, if not more persons, at all 
events two, each striving to play against the other so as to get 
rather more than what he would be otherwise entitled to, or 
to give rather less than he would be otherwise bound to give. 
In that state of circumstances I was very desirous to see if I could 
not force the sale ; but after looking at all the authorities I am 
aware of, and the course they have tfiken, I do not think there is 
any power in the Court to direct a sale compulsorily. If one of 
the parties disputes that it is necessary to mortgage or sell the 
property for the sake of costs, I doubt whether this Court ever 
compels that to be done. I cannot find any instance where it has 
been done in invUum against a person who offers to pay his share 
of such costs without compulsion ; and I do not think I am entitled 
to make a precedent on the present occasion. All I can say is, if 
the parties get wiser and come to me (for of course I shall give 
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to pay our share of the costs ; and that being so, we say there is no M. B. 
jurisdiction to order the costs to be raised by a sale or mortgage. 1872 
In all the cases cited the order was made by the consent of the j^ 
adult parties to the suit. But an order could only be made for the 
sale of so much of the estate as would be necessary for the purpose 
of raising the costs ; and even then the sale ought to be made with 
all the restrictions imposed by the Partition Act. 

Mr. -Fry, in reply. 



V, 
LiBES. 
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M. R. liberty to apply), I will direct a sale. I cannot do it, I am satisfied, 
1872 in invitum. 



^^ Solicitors: Messrs. Johnson & Weatheralh; Messrs. Burton, 

Lbeb. Teaies, & Hart ; Messrs. JFfearon, Cldbon, & Fearon. 



M. R. 

1872 

Dec. 21. 
1873 



Jan, 11. 



Ex parte A CLERGYMAN, 

33 & 34 Vict, c 91 — Deed of Edinquuhment by Clergyman — Inrolment — 

Change of Intention — Vacating Inrolment, 

A clergyman, with the yiew of relinquishing his office, executed a deed in 
the form prescribed by the statute, 33 & 34 Vict, c, 91, and caused it to be 
inrolled, but did not take any of the further steps required by the Act. He 
subsequently abandoned the intention of relinquishing his office i—^ 

Held, that the inrolment might be vacated. 

In this case a clergyman of the Church of England had, with the 
view of relinquishing his office, executed a deed in the form pre- 
scribed by the statute, 83 & 34 Yict. c. 91, and had left the deed 
at the Inrolment Office for inrolment on the 28th of November, 
1872, but he had not taken any of the further steps required by 
the Act (1). He had since abandoned the intention of relinquish- 
ing his office. 



(1) The material portions of the Act 
are as follows :— 

Sect. 3: ''Any person admitted 
(before or after the passing of this Act) 
to the office of minister in the Church 
of England may, after having resigned 
any and every preferment held by him, 
do the following things : — 

(1.) He may execute a deed of re- 
linquishment in the form 
given in theseoond schedule 
*to this Act ; 
(2.) He may cause the same to be 
inrolled in the High Court 
of Chancery ; 
(3.) He may deliver an office copy 
of the inrolment to the 
bishop of the diocese in 
which he last held a pre- 



ferment^ or if he has not 
held any preferment then 
to the bishop of the diocese 
in which he is resident, in 
either case stating his place 
of residence ; 
(4.) He may give notice of his 
having so done to the arch- 
bishop of the province in 
which that diocese is situ-* 
ate." 
Sect 4 : ''At the expiration of six 
months after an office copy of the in- 
rolment of a deed of relinquishment 
has been so delivered to a bishop, he or 
his successor in office shall, on the 
application of the person executing the 
deed, cause the deed to be recorded in 
the r^stry of the diocese^ and there* 
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Mr. Boaiburffh, 0.0.^ now applied ex parte on his behalf that the M.B. 
inrolment might be vacated. He submitted that neither the 1872-3 
execution of the deed nor the inrolment had of themselves any ^ paru 
legal eflTect ; before any effect could be produced in law further -^Clbbotmak. 
steps must be iaken ; a copy of the inrolment must be delivered 
to the bishop ; six months must be allowed to elapse ; the clergy- 
man must then apply to the bishop to have the deed recorded, and 
when this was done, and ''not sooner/' the clergyman became 
incapable of cfiSciatiDg or holding preferment. Here the clergy- 
man had changed his mind ; he was no longer desirous of relin- 
qaishing his ofSce, and, never having ceased to be a clergyman in 
the eye of the law, he wished that evidence of his abandoned 
intentions might not be preserved on record against him. 

LoBD BoMiLLY, M.Ry said that the application was entirely 
novel. A clergyman proposing to avail himself of the provisions 
of the recent Act had executed a deed, and had caused it to be 
inroUed, then he had stopped short, not because of any mistake 
or fraud, but simply because he had changed his mind, and he 
now applied to have the inrolment vacated. As this was the first 
case of the kind, and the application came upon His Lordship 
somewhat by surprise, he would take time to consider it. 



1873. Jan. 11. Lord Romilly, M.R. : — 

I have thought over this case, and am of opinion that this 
gentleman has not gone too far, and that I can allow the inrolment 
to be vacated. I must, however, express my surprise that the Act 
is not more explicit on the subject. 

Solicitors : Messrs. Emmets & Co, 



npoD and thenoeforth (but not aooner) aod of taking or holding 

the foUowing oonsequencoa shall ensue any preferment therein, and 

with respect to the person executing shall cease to enjoy all 

the deed: — rights, privileges, advan- 

(1.) He shall be incapable of tages, and exemptions at- 

oflSciating or acting in any tached to the ofiBee of 

manner as a minister of minister in the Church of 

the Church of England^ England*" 
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M.B. In re WINTER. 

^^ i/an(^ BegUtry — Begistraiton subject to MortgcLge-^Sale hy Mortgagee — Etmovdl 
Jan. 25, 27. from Begister — Land Transfer Act (25 <fe 26 F»c^ c. 53), ». 34. 

Where the owner of an equity of redemption of real estate is entered on 
the register of estates with an indefeasible title, salject to a mortgage, and 
the mortgagee afterwards exercises his power of sale, and conveys part of the 
registered property to a purchaser, such purchaser is entitled, after his convej- 
ance has been entered on the roister, to have the property bought by him, 
and all entries relating thereto removed from the register without the con- 
sent of the mortgagor. 

XHIS was an application, under the Land Tranafer Act (25 & 26 
Yict. c. 53), 8. 84 (1), that certain hereditaments comprised in a 
couTeyance dated the 3rd of December, 1868, and all entries 
relating thereto, might be removed from the Land Begister. 

On the 25th of February, 1868, IsaheOa Pope, described as the 
sole acting trustee named in the will of Thomas Pope, dated the 
17th of August, 1860, proved by her in the principal Eegistry of 
the Court of Probate on the 10th of September, 1867, was placed 
on the Begister of Estates with an indefeasible title, as being en- 
titled to certain hereditaments, known as the 8t Helen's Park 
estate, in fee simple in possession, upon the trusts and with the 
powers contained in the said will relating to the real estate com- 
prised in the general devise therein contained, or such of the same 
trusts and powers as were subsisting and capable of taking effect, 
subject, however, to a mortgage dated the 5th of March, 1864, and 
certain subsequent deeds of further charge entered on the Begister 
of Mortgages and Incumbrances. 

By a deed, dated the 9th of July, 1868, the mortgage and 
further charges were assigned to one Edtoin Newman the younger, 
who, in exercise of the power of sale contained in the mortgage, 
sold part of the St. Eden a estate to Henry Winter, and by the 
said conveyance of the 3rd of December, 1868, conveyed the pro- 

(1) This section is as follows : — rested in such land, remove the same 

** The registered proprietor of land from the register, and thereupon the 

may, with the consent of all persons register shall, as regards such land, be 

appearing by the register to be inte- deemed to be closed." - 



VOL. XV J 



EQUITT OASES. 



157 



perty so sold to him. This conveyance was entered on the record 
of titles to lands on the register as follows : — 

** By deed dated the 3rd of December, 1868, such part of the 
hereditaments as is edged with yellow dotted lines and lettered S. 
in yellow on the deposited map, No. 339, was, in consideration of 
£230 paid by Henry Winter^ of Eastings^ Sussex, printer, to Edivin 
Neunnan the yonnger, expressed to be granted by the said Edwin 
Newman the younger, therein described as mortgagee in fee with 
power of sale, in exercise of the said power, to the use of the said 
Henry Winter, his heirs and assigns, together also with the use of 
the roads on the St Helenas Park estate discharged from the 
mortgage securities under which the said EdAJoin Newman claims 
respectively.** 

Henry Winter applied to have the property so conveyed to him 
removed from the register ; but the Begistrar was of opinion that 
this could not be done without the consent of the persons entitled 
under the will of Thomas Pope (1). 



ILR. 

1S73 



(1) The following is the statement 
by the Registrar of the reasons for his 
refusal : — 

'* This is an application to remove a 
part of the r^stered property from the 
register under the 34th section of the 
Act. And the question to be decided is, 
whether the person applying to take this 
part of the property off the register is a 
*' registered proprietor ^ within the term 
of the Act^ and if so, whether he can 
remove this portion of the property from 
the register without the consent of the 
persons who placed it on the register, 
viz., the persons entitled under the will 
of Popt, 

** The Begistrar thinks, and has so 
informed the applicant, that if the'per- 
80DS now interested under Pope^s will 
consent, this] part of tbe property might 
be removed, but that he cannot safely 
do it without such consent 

'* It will be seen from the dates that 
the mortgages are all prior to the 
registration. The Act gives the office 
DO power to inquire into the title to a 
mortgage made prior to the registra- 



tion ; the registration is of the title of 
the mortgagor subject to the mortgage ; 
no inquiry can bo or is made on the 
registration as to any dealings with the 
mortgage which might have been as- 
signed without the knowledge of the 
mortgagor; nor is there any constat 
before the office of the state of the 
mortgage as between the mortgagor 
and mortgagee at the time of the exer- 
cise of the power of sale. The power 
might have been properly or impro- 
perly exercised so far as the office 
knows, and consequently the entry of 
the purchaser's title is merely of his 
conveyance— ^va2ea< quantum (see the 
form of the entry). 

" In the case of a mortgage made 
avhtequenUy to the registration, in 
which case the mortgagee would take 
the statutable title, and all the dealings 
with the mortgage would be or ought 
to be entered on the register, it was de- 
cided m In r^ Richardson (Law Rep. 
12 £q. 898) that the purchaser took 
an indefeasible title, but that decision 
does not seem to cover this case." 



In re 

WnrrsB. 
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M. B. The question was now bronght before the Court on an adjourned 

1873 summons. 

WroTEB. Mr. IVeeman, in support of the application : — 

The mortgage under which Newman claims is admitted to be 
valid. It may be that the power of sale has been improperly 
exercised ; bujb if so, the rights of the parties interested nnder the 
will of Thomas Pope will not be affected by the removal of the 
property from the register. The case of In re Richardson (1) 
really goes further than is sought by the present application. 



Jan. 27. Lord Bomilly, M.R. : — 
I think yon are entitled to the order. 

Solicitor : Mr. J. H. LydaM. 

(1) Law Rep. 12 Eq. 398. 
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CORPORATION OF FOLKESTONE v. WOODWARD. v. c. m. 

[1872 F. 90.] ^^^ 

C^tific^ — BuUdinff — Owner — Local Improvement Act — Line of Budding — 
Setting hack Eotuee, — Delay in exerciiing Powers, 

The Corporation of Folkestone had power, under the FcUcesUme Improve-- 
ment Actj 1855, to prescribe the line in which any house to be thereafter 
built or taken down for the purpose of being rebuilt or altered should be 
erected, on payment of compensation to the owner of any house required to 
be set back, and it was also provided that no new street to be thereafter laid 
out should be of less width than forty feet, inclusive of footways, and in the 
case of existing streets, houses to be thereafter erected were to be set back so 
OS to allow of a width of forty feet : — 

Beld, that a church was a house, and a perpetual curate in whom the 
freehold of the site was vested under 43 Geo. 3, c. 108, an owner within the 
meaning of the Act. 

A temporary church fronting to a road within the borough less than forty 
feet wide having been pulled^ down with a view to erecting a permanent 
church, the Corporation gave notice to the clergyman in charge at the time, 
of a resolution passed by them that the road on which the church abutted 
must be not less than forty feet wide ; but there was no statement that the 
additional width was to be gained on the side on which the church abutted, 
and it appeared that the street might have been widened on the side opposite 
without removing any buildings. 

Afterwards, but not till the foundationa of the new church had been put 
in, the Corporation prescribed a line of building which came within the limits 
of the church as designed : — 

Bddj that they were too late, and could not restrain the erection of the 
church in the manner in which it had been commenced. 

IHIS was a motion for an injunction to restrain the Defendant, 
who was the perpetual curate of the parish of Folkestone, from 
building a church in such a manner as to reduce a street, called 
the Dover Boadp to a less width than forty feet, the Corporation 
offering to pay to the Defendant any loss or damage he might 
SQstain in consequence of not being able to build up to the full 
extent of his land. 

The Plaintiffs, the Corporation of Folkestone^ had, under the 
^olkettofM Improvement Act, 1855, certain general powers of regu- 
lating the width of streets and controlling the mode of construction 
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y.-O.SL of any new buildings in the borough. The Act contained the 
1872 following provisions : — 
Ck)BPOBATioH '^28. This Act shall be executed by the Corporation acting 
FoLKwioHK P^i^'suant to the powers and provisions of the Municipal Corpora- 
•• tionAcis!' 
— « 48. The Towns Improvement Clause Act, 1847" (except clauses 

50 and 103, and the proviso to clause 107), ** shall be incorporated 
with the Act.** 

" 50. In every case where the width of any street shall not be 
forty feety it shall be lawful for the Corporation, whenever it shall 
appear to them expedient, to prescribe the line in which any 
house to be hereafter built or taken down for the purpose of being 
rebuilt or altered, shall be erected, and the same shall be erected 
in accordance therewith, and the Corporation shall pay or tender 
' compensation to the owner or other person immediately interested 
in such house for any loss or damage he may sustain in con* 
sequence of his house being set back, the amount of such com- 
pensation, in case of dispute, to be settled in the same manner as 
compensation for lands to be taken under the provisions of this 
Act is directed to be settled." 

** 69. No new street to be hereafter laid out shall be of less 
width than forty feet, inclusive of the footway, and in case of any 
existing street, or of any part of such street not being of the 
before-mentioned width, and not being built upon on either side, 
or only on one side thereof, the houses to be hereafter erected 
on any part of any such street shall be so set back as to allow of 
the street being widened to the before-mentioned extent of forty 
feet : Provided always, that the Corporation shall make full com- 
pensation to the owner of the land upon which any such house is 
to be so set back for any damage he may thereby sustain." 

The Corporation were also the urban sanitary authority within 
the district of the borough of Folkestone under the Public ShaUh 
Act, 1872, 

By an indenture of the 10th of July, 1865, a piece of land, 
triangular in shape, and bounded on three sides by streets, none 
of which were as much as forty feet in width, was vested in the 
Defendant and his successors, under the provisions of 43 Gea 3, 
c 108, as the site of a church or chapel to be erected thereon, and 
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for ever thereafter used as a cliarch or diapel for the parishioners V.-a M. 
of the parish of Folkestone. Shortly after the date of the deed the 1872 
Defendant erected on part of the land a temporary wooden bailding, cIobfobatiqn 
which was from that time used as a church till April, 1872, when ^^^^^^ ^ 
he was in a position to build a permanent church, for which ^ ^ 

^ WOODWABOU 

plans were accordingly prepared. 

On the 22nd of April, 1872, a plan, said to be a mere rough 
sketch, but shewing the proposed means of ventilation, was, in 
accordance with sect. 110 of the Toums Improvement Claueee Act, 
1847, submitted to the C!orporation, who passed the following 
resolution : — 

" Besolired, that the town clerk be instructed to signify to Mr. 
G. F. Bodley, architect, the approval of this committee of the 
plan submitted by him in pursuance of the 110th section of the 
Towns Improvement Clauses Aet, 1847, shewing the manner pro- 
posed for the construction of St. MichaeTs Church with respect to 
the means for supplying fresh air, and the general mode of ven- 
tilation of such church." 

The town clerk accordingly signified the approval of the 
Plaintiffs to Mr. Bodley. 

In May or June, 1872, the temporary church was pulled down. 
On the 17th of June the corporation passed the following reso- 
lution :— 

** That the width of the several roads upon which the proposed 
new church of 8t Michael will abut must be of not less width 
than forty feet, inclusive of footways ;" and the resolution was 
brought to the knowledge of the clergyman who was then acting 
for the Defendant as minister in charge of the church. 

The Defendant then commenced putting in the foundations of 
the permanent church. It was entirely within the land conveyed 
to him, but occupied rather more ground than the temporary 
church had done, and was so placed as. not to leave room for the 
enlargement of the Dover Boad to the full width of forty feet by 
widening it on that side. It was stated, however, that ezacUy 
opposite to the church there were no buildings, and it would be 
possible to gain the required eztensioii by taking a small portion 
of the playground of a school* 
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y.-G. M. On the 22nd of July a meeting of the Corporation was held at 

1872 which the Defendant was present, and the question of the mode of 

OoBratATioif building the church was discussed. Some further negotiations 

FoLKMTOOT ^^^^ place, in the course of which proposals were made for altering 

V* the position of the church so as to leave a clear space of forty feet 

-.- for the roads round it, but no agreement was come to. 

On the 5th of August, 1872, the Corporation prescribed the line 
of building for any building thereafter built, or taken down for the 
purpose of being rebuilt or altered, on the Dover Boad frontage, 
and on the 6th of August they sent a plan to the Defendant 
shewing the prescribed line so far as it affected his property* It 
comprised a portion of the site of the new church. 

The building appeared to have been stopped for a time during 
the negotiations, but on the 21st the Defendant wrote to the Cor- 
poration to the effect that he had obtained the opinion of counsel 
in favour of his right to build the church in any position he 
thought fit. 

The bill was filed on the 3rd of October, 1872, and an interim 
order obtained, and on the 7th of November, on the present 
motion being opened, the Vice-Chancellor directed that an inti- 
mation should be given to the Corporation of his opinion that they 
might with great propriety, without waiving their strict l^al 
rights, consent to the building being erected as proposed by the 
Defendant. The corporation, however, did not accede to the 
suggestion, and the motion now came on. 

Mr. FooJcs, Q.C., and Mr. Incdy for the Plaintiffs : — 

■ 

The Corporation having determined to put their Act in force 
with respect to prescribing the width of the Dover JBood, are 
bound to carry it out, and the building having been pulled down 
which previously existed on this plot of ground, they have no 
option left as to whether they will allow the new church to come 
within the prescribed limits. 

It will perhaps be objected that a church is not such a house as 
was contemplated by the Act, but the word ** btiilding " would cer- 
tainly include a church ; and where similar provisions are contained 
in public Acts — as, for instance, the Act of 10 & 11 Yict^ c. 34, 
ss. 74 & 75 — houses and buildings are used as synonymous jterms. 
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The corpoiation might also exercise the powers conferred by sects. V.-C. M. 
34 & 85 of 21 & 22 Vict. c. 98, under which a church would 1872 
beyond question be included. If the balance of convenience or ck)RPOBATioN 
inconvenience is to be considered, that of the public must outweigh YoLmtovti 
the mere alteration in the foundations of the church, especially as ^ «• 
the Corporation offer to make compensation for any damage done. 

Mr. Olasse, Q.C., and Mr. BedweBt for the Defendant : — 

This is a question of statutory jurisdiction, and the Corporation 
cannot go beyond their powers : Fremn v. Lewis (1). They rely 
upon sect. 50 of the Folkestone Improvement Act, 1855. A church 
is not within the provisions of that section, and no one can be the 
owner of a church in the sense in which the word is there used : 
Anffdl V. Vestry of Paddington (2). There is in fact no person to 
be compensated as owner. A church is not made a house within 
the provisions of the Act merely by being called in the bill a 
house to be used as a church. 

Then the action of the Corporation came too late. There was 
nothing in the notice that Dover Road was to be forty feet wide to 
lead to the inference that the church was to be set back, because 
the street might have been widened on the opposite side, and it 
was too late after the foundations of the church had been put in 
to prescribe the line of building. 

Under the circumstances, if the Court has a discretion, it will 
not exercise it in &vour of the Plaintiffs. 

Mr. Fooksy was only called on to reply on the question whether 
the Corporation were in time in prescribing the line of building. 

Sir R Malins, V.C. : — 

The questions raised by this motion are of very considerable 
public importance. In the year 1865 a piece of land was volun- 
tarily and formally conveyed to Mr. Woodward^ who was then and 
is still perpetual curate of Folkestone, as the site of a church which 
was then to be erected. 

It appears that shortly afterwards a temporary building was 

(1) 4 My. & Cr. 249. (2) Law Rep. 3 Q. R 7H. 

Vou XV. P 2 
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WO. M. erected, and fix)in that time was used as a church till the spring of 

1872 this year, when it was resolved to take it down and to erect upon 

CoBFOBATiQN ^^^ ^^^ ^ 4pennaDent substantial church. This church abuts on 

FoLKMTOKE ^^ ^°® ^*^® TTpoii the DoveT Boad^ and on the other side on other 

V- streets. The only point now in contest relates to the Dover 

Woodward. ^ , 

— Boaa. 

The Corporation of FoOeeshne are the goireming body in this 
matter for applying the Acts of Parliament for public health and 
public improyement, under which they have yery considerable 
powers. Yarious sections of the Acts of Parliament have been 
referred to m argument; and it has been conceded that the 
goyeming body haye the power of prescribing the line of a neir 
building. 

Mr. Olasse, and Mr. BedweB, haye argued that although those 
powers may apply in general, they do not apply to a church. 
But if they are right in the construction of the Acts of Parliament 
in that respect^ the consequence would be that wherever a church 
is to be erected the Corporation or the goyeming body have no 
control oyer it, and the owner of the land may build to its full 
extent, although that may have the effect of absolutely obstructiDg 
the public tra£Sc. 

It is impossible that this can be the meaning of the Legislature. 
And although the Acts of Parliament are in several respects defec- 
tively worded, and give a definition of a house not in terms cover- 
ing and including a church, yet even if it were necessary to come 
to a conclusion upon the Act of the 11 & 12 Yict. c. 63, 1 should 
be obb'ged to decide that a church is a building within the mean- 
ing of the Act. Mr. Inee cited an Act which I think is conclu- 
sive upon the subject, 21 & 22 Yict. c. 98, which is made part of 
the former Act, and by sect. 35 enacts that when any house or 
building has been taken down in order to be rebuilt or .altered, 
the Local Board may prescribe the line in which any house or 
Ijuilding to be thereafter built shall be erected, and then pro- 
vides for the payment of compensation for setting back any house 
or building. 

It was argued, with reference to a person about to build a 
church, who in the present case is Mr. Woodward, that neither he 
nor anybody associated with him was the owner of the land ; and in 
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support of this aTgQment the case of Angdl v. Vestry of Paddi/ng- VX). IL 
ton (1) was relied upon. That case dedides that those who represent 1872 
the chnroh are not owners so as to be liable to pay taxes or rates, Corfosation 
and, in my opinion, has no bearing on a case like this, where the ^ ^' 
object of the Act is to have all new streets of a certain width for «• 
the purposes of public health and convenience. I come, there* ..^. 
fore, to the conclusion that upon the old Act, as well as that of 
21 & 22 Vict. c. 98, a church is a building within the provisions of 
these Acts of Parliament. 

The Corporation then have recourse to the FoJkeslone Improve^ 
tnent Aet^ 1855. 

[His Honour then read the 69th section of that Act and the 
resolution of the Corporation of the 17th of June, 1872, and con- 
tinued : — '[ 

I rather infer &om the meetings which subsequently took place 
that Mr. Woodward must have entertained the idea that the cor- 
poration would probably take part of his land ; but they never 
gave him notice of their intention to prescribe the line within^ 
which buildings should not be erected, and they did not at that 
time prescribe any line. There is no evidence to shew that there 
was not abundant power and means of having a road forty feet in 
width without in the slightest degree touching Mr. Woodward^s 
land ; and, in answer to a question I asked, it appeared that, if Mr. 
Woodward were to build up to the extreme limit of his land, there 
would still be plenty of means of making a road forty feet in 
width at this particular place, because upon the opposite side of 
the road to the church there are no buildings. 

Now the new church is not built exactly upon the site of the 
old church, because it is to project two feet further towards the 
Dover Boad, but it is entirely within the Defendant's land. Some 
meetings are relied upon as giving him information that he is 
not to build up to the limits of his own land, but he is, at all 
events, not told how much short of the extremity of his land his 
building is to be placed, and it is not till afterwards that the Cor* 
poration lay out the line of building under the powers with which 
they are armed. I have already intimated my opinion^ and I 

(1) Law Rep. 3 Q. B. 714. 

P 2 2 
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V.-O. M. repeat that where powers such as those of prescribing the width or 

1872 streets are vested in Corporations the Court has no right to control 

OomaRATioK *^® exercise of those powers unless thej are corruptly or fraudu- 

^ o' lently used. Now what powers have they ? THis Honour thea 
F0LXB8TONB •' ^ '' *- 

V. read the 50th section of the Folkestone Improvement Aet, 1855, and 

' continued : — ] I assume what, as far as I can see is the case, that 

the Corporation are acting conscientiously in the matter, that is, 
fairly and honestly, to the best of their judgment ; but I am bound 
to say that they appear to me to take an extreme view of the 
necessity of the case, because the Act only directs the line to be 
laid out '' if it shall appear to them expedient." 

[His Honour then referred to the reconsideration of their posi- 
tion by the Corporation at his suggestion, and certain modifications 
they had made in their plans in consequence, and to the facts 
bearing on the question of the requisite width of the streets, and 
continued: — "] 

I think they might very well have refrained from laying down 
the line in the way they have done, but they had the right to do 
so. It is what they deem expedient that has to be complied with. 
But where the Corporation insist, as in my opinion they do, upon 
an extreme exercise of their powers, that is very good ground for 
saying that they should be themselves treated strictly. 

They determined on the 17th of June that the width of the 
road should be forty feet ; but they did not then exercise their 
Parliamentary power of laying out the line and tell Mr. Woodward 
that there was a strip of his land on which he must not build. 
Although there were negotiations going on until the time that 
they laid down the line of building, and thereby prohibited any 
building beyond that line, I take it that, either as a private indi- 
vidual or the representative of the church, Mr. Woodward was up 
to that time at liberty to go on building on every inch of his own 
land, and was committing no wrong by doing so. They must Act 
in proper time, and if they are not vigilant they must take the 
consequences. Upon the evidence, I am bound to assume that 
the foundations were laid, and the building had made considerable 
way, on the 5th of August, when, for the first time, the line was 
prescribed. Mr. Fooks urged in his reply that the Corporation 
might lay down the line whenever, in point of time, they thought 
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fit ; but the Act only means that they may do so in any case they v^c. M. 

think fit. They are not to allow the landowner to erect the bnild- is72 

ing, and then to lay down the line. CorpohTtiok 

Therefore, thinking that the Corporation are unnecessarily ^ ^' 

vigilant for what they call the public interests, and are unreason* v. 

ably exercising the powers vested in them, though I cannot for 

that reason interfere with them, yet they, on the other hand, must 
be treated strictly, and they come too late. The motion for the 
iDJunction must accordingly be refused. 

Solicitors: Messrs. Talbot db Tosher; Messrs. Tanqueray-Wil- 
lamie & Earibury. 



PUDSEY COAL GAS COMPANY v. COEPOBATION OF V.-O.M. 

BRADFOED. ^^^3 



[1872 P. 192.] 

Ofu Company — Municipal Corporation — Limit of Powers — Injury to Private 

Individual — Bight to maintain a Suit, 

A municipal oorpoiation haying, under the provisions of an Act of Par- 
liamenty bought up a gas company which previously supplied gas to the 
borough, and which had compulsory powers for the purpose within the borough, 
commenced supplying gas to an adjoining township, in which another gas 
company already existed having similar powers, within the township. The 
gas company of the township having filed a biU against the corporation to 
restrain them from supplying gas within the township, and alleging, as a per- 
sonal injury which entitled them to maintain their suit, that the corporation 
htfd contracted to supply gas to a particular manufactory within the town- 
ship which otherwise they must have supplied, and that they had thereby 
been deprived of the profits arising from the supply of gas to the manu- 
factory, and that great loss would be sustained by them : — 

Beldf on demurrer, that the injury alleged was not such as entitled the 
Fkintiffs to maintain the suit. 

Demureer. 

This was a bill by the Pudsey Coal Qaa Company, incorporated 
by the PtuUey Ga$ Act, 1855^ for the purpose of providing gas 
within certain limits therein specified. And it was by the same 
Act enacted that the limits within which the Act might be put in 
force by the company should be the townships of Pudsey and 



/an/20. 
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Y..C.M. (Jalverley'Cum'FarJetf, in the parish of OcUverley, in the West 

1873 Biding of the county of Tarh. 
P^^j^g^ The township of Pudsey adjoins the borough of Bradfcrd. The 
Coal Gas Defendants were the Corporation of Bradford^ and, by the Brair 
9. ford Corporaium'Qas and Improvement Act, 1871, were authorized 
OF BBADfORD. to purchaso the undertaking, works, and property of the Bradford 
OasUffht Company, which was a company originally formed under 
an Act of 3 Geo. 4, the.powers of which were subsequently extended 
by an Act of 8 Vict. By the former of these Acts the company 
was established for the purpose of producing gas for lighting the 
town of Bradford and the townships of Manningham, Barton, and 
Boxding, within the parish of Bradford ; and they were empowered 
to contract for the lighting with gas the town, townships, and 
parish, any or either of them, or any public streets, squares, high- 
ways, market-places, courts, yards, passages, lanes, private houses, 
shops, inns, taverns, counting-houses, warehouses, and public works 
and manufactories and other buildings, of whatever denomination 
the same might be, or any of them, within the said town, town- 
ships, and parish, any or either of them respectively. The com- 
pany was further empowered to erect works and to break np 
streets, lay pipes, and do similar acts along such places as afore- 
said, and in such manner as should be necessary for carrying the 
Act into execution. But it was enacted, that nothing in the Act 
should extend to authorize or empower the company, or any of 
their officers, agents, or servants, to break up the soil or pavement 
of all or any part of any of the public streets, squares, market- 
places, highways, or other public places in the said town, townships, 
and parish, which then were or thereafter might be maintained 
and supported in repair by and under the control and direction of 
any surveyors of highways or other person, or any commissioners 
or trustees under any Act of Parliament, without having first 
obtained their consent. 

By the Bradford Corporation Gob and Improvement Act, 1871, 
it was enacted that all the statutory and other rights, powers, 
privileges^ and authorities by or under any Act conferred or given 
to or vested in the company should apply to and be vested in the 
corporation, as if they had been originally named therein. And 
it was also enacted that the corporation might make, store, and 
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supply gas within the borough, and within any place within the V.-o. M. 
limits for the supply of gas by the company ; and the corporation 1873 
were also empowered to alter and extend the gasworks, and to do p^^i^ 
all such acts as they should think proper for making or storing ^^ ^^ 
gas, and for supplying gas within the limits. «• 

The bill alleged that, under the Act of 1871, the corporation of Bradvokd. 
had purchased, and were then the owners of, the undertaking and 
works of the Bradford Oadight Company; and that they were 
by the three Acts empowered to supply and sell gas within the 
limits of the said Acts, but not further or otherwise. 

It then stated that the corporation had within the last ten days 
taken measures for the supply of gas to buildings, manufactories, 
and houses beyond the limits of the said three Acts, and within 
the limits within which the Plaintiffs were authorized to supply 
and contract for the supply of gas ; and a certain road in the 
township of Pvdsey was mentioned, in which they were preparing 
to supply gas. 

It was then alleged, in paragraph 13 of the bill, that a certain 
manufacturer had lately erected a large mill and premises wholly 
outside the corporation boundary and within the township of 
Pudseyy which the Plaintiffs were ready, able, and willing to supply 
with gas, andr which would have been supplied with gas by them 
bat for the intervention of the corporation, who had entered into 
negotiations with the manufacturer in question for the supply of 
gas to the same mill and premises ; and that the corporation were 
about to contract for the supply of gas to the same mill and pre- 
mises, and intended to supply the same with gas accordingly. 

Paragraph 14 was as follows : — 

*' The said acts :of the corporation are wholly unauthorized by 
the Acts of Parliament under which they derive authority to 
manufacture and supply or sell gas, and by which unauthorized 
acts the Plaintiffs will be deprived of the profits arimng from the 
sale of gas to the said manufacturer's houses and buildings illegally 
supplied or about to be supplied by the corporation, and great loss 
will be sustained by the Plaintiffs if the said illegal acts of the 
corporation are permitted to continue." 

The bill prayed a declaration that the corporation were not 
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y.-0. M, entitled to supply gas outside their limits, and an injunction to 
1873 restrain them from supplying gas within the limits of the Pudsey 
ProsEY ^(^ -4rf, 1855. 

Goal Gas 

jffANT jj-j.^ Cotton, Q.C., and Mr. CracknaU, for the demurrer : — 

OF Bbadfobd. The Plaintiffs have no monopoly for the supply of gas to the 
township of Pudset/y and the Defendants, or any other parties, have 
a perfect right to supply gas there if they can do so without 
creating a nuisance or finding it necessary to put in force their 
Parliamentary powers. No Act of Parliament is required to 
enable persons to sell gas ; and even when they have Parliamentary 
powers extending over a district, they are not restricted to supply- 
ing gas within those limits : Aitorney-Oeneral v. Sheffield Oas Cory- 
sumers Company (1); Attomey-Qeneral v. Cambridge Consumers Gas. 
Company (2). Even in the metropolitan district^ where there is a 
monopoly, it does not affect any parties except the companies 
amongst whom the monopoly is distributed: Imperial Oasiighi 
and CoJce Company v. West London Junction Gas Company (3), 
The Bradford Gas Company had consequently a clear right to sell 
gas in Pudsey, and it can hardly be said that the corporation, who 
have bought up the company, have less power. 

Mr. Glasse, Q.O., and Mr. Freeling, for the Plaintiffs : — 

The equity of this bill is, that a municipal corporation cannot 
do anything beyond the district to which its powers are limited 
by the Act under which it was constituted. And if in so acting it 
injuriously affects an individual, the party injured has a right to 
apply to the Court as an individual to stop the acts complained 
of, and it is not necessary that the suit should take the form of an 
information. Bearing this in mind, it is obvious that the cases 
cited on behalf of the Defendants have nothing to do with the 
present case. 

The case which most resembles the present is Stockport Distrid 
Watenoorhs Company y. Corporation of Manchester (4), and the de- 
murrer was only allowed then on the ground that no sufficient 
private injury was shewn to allow the Plaintiffs to maintain the 

(1) 3 D. M. & G. 304. (3) 14 W. K. 1019. 

(2) Law Eep. 4 Ch. 71 ; 6 Eq. 282. (4) 9 Jur. (N.S.) 266. 
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suit as individuals. Here a distinct injury is alleged, and the V.-O. H. 
case is an authority in support of the bill. The bill does not allege 1873 
on behalf of the Plaintiffs any exclusive right to sell gas in pudset 
^Pudsey. It simply restricts the corporation to the limits in cotrpSnf 
wliich they have their powers. ^ ^' 

OF Bbadfobi> 

^ Mr. Cottony in reply : — 

There is nothiug in 'the nature of a municipal corporation which 
restricts its working to the municipal boundaries. As to the 
injury alleged, it is merely the competition of a rival trading com- 
pany, which can hardly be sufficient. There was, in fact, an 
allegation of a similar injury in Stockport District Waierwork$ 
Company v. Corporation of Manchester (1). 

Sib E. Malins, V.C. : — 

This is a demurrer by the mayor, aldermen, and burgesses of 
the borough of Bradford to a bill filed against them by the Pudsey 
Coal Gas Company. The prayer of the bill asks for a declaration 
that the Defendants, the corporation, are not entitled to supply 
gas to any street, building, or place which is not within the limits 
of their Parliamentary boundary, and for an injunction to restrain 
them from supplying gas beyond those limits. 

It appears from the all^ations of the bill that the township of 
Pudsey is immediately contiguous to the borough of Bradfordy and 
that the corporation of Bradford have had transferred to them, 
under the authority of the Bradford Corporation Oas and Improve- 
meni Act, 1871, the rights of the Bradford Gadight Company y 
which included compulsory powers to break up streets, and to lay 
down pipes, and to do other acts for the purpose of enabling them 
to supply gas to the town of Bradford and some adjoining districts. 
It appears that no part of the township of Pvdsey was within the 
borough of Bradfordy or within the limits to which the Bradford 
Gadight Company's Acts applied. Under two other Acts of Par- 
liament the Plaintiffs had similar compulsory powers with respect 
to the township of Pudsey. By one of them, the Pudsey Oas Act, 
1855, the limits were prescribed within which it might be put in 

(1) 9 Jur. (N.S.) 266. 
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Y.-C. M. force, and the corporation had, under their Act, only the same 

1878 powers as had previously belonged to the Bradford Oadight 

PuMKT Company. 

^iffSr ^^ ^®' therefore, perfectly clear that the Parliamentary powers of 

V. the Bradford corporation were limited to the borough of Bradford 

CJOBPORAinOlf ^ If 

OF Bradfobd. and certain specified adjoining places, and those of the Plaintiffs 
were limited to the township of Pudaey and certain other adjoining 
localities.] ^The argument on the part of the Plaintiffs is, that the 
Bradford corporation are a body existing for certain special pur- 
poses, and that beyond duties belonging to those purposes they 
have no right to do anything ; and that, as regards the supply of 
gas, they have no right to go beyond their statutory limits. There 
is much to be said for this view. I am very much inclined to 
think that, on principle, I should have come to the same conclu- 
sion. But I think that the question has been already determined 
I think it is quite clear that a gas company have no right to do 
anything which would amount to a nuisance, except where they have 
Parliamentary powers ; but there is nothing to prevent them sup- 
plying gas just as they like, if they can do so without causing any 
inconvenience. I consider, therefore, thai Attomey-Oeneral v. Cam- 
hridge Consumers Oas Company (1), and the cases like it, have very 
little to do with the present question. But the case ^which has most 
bearing on the present case is Stockport District Waierworka Com- 
pany v. Corporation of Manchester (2), and it seems to be entirely 
against the Plaintiffs. The Plaintiffs in that case were a company 
having power to take water from a particular river for the supply of 
a particulcur district, and the Defendants, the corporation of Man- 
chester^ had allowed the other Defendants, who were called the 
Stockport Waterworks Company, to effect a junction with their pipes, 
and so draw water for the supply of part of the Plaintiffs' district 
The Plaintiffs then filed a bill against the corporation and the iSI^ocl- 
port Waterworks Company for an injunction to restrain them sup- 
plying water in this way. A demurrer was filed and was allowed by 
the yice-Chancellor before whom the case came, and the case went 
on appeal before Lord WesSntry, who laid down the rule that an 
incorporated company has only such powers as have been conferred 
upon it. But the demurrer having been filed, the question was 
(1) Law Rep. 4 Ch. 71 ; 6 Eq. 282. (2) 9 Jur. (N.S.) 266. 
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vheiher it was to be allowed or overroled. The Vice-Chancellor y.-0. M. 
had allowed the demurrer, and the Lord Chancellor, though he 1873 
was of opinion that the corporation had no right to do what the txtdsey 

bill alleged them to have done, considered that there was no ^^lGab 
allegation of private right which entitled the Plaintiffs to main- v. 

. . ., ., GORPOBATIOK 

tain tne suit. of Braotord. 

But in that case there was, in effect, the same allegation of 
private injury as in the present, because I find that the bill alleged 
that it was not within the powers of the corporation to furnish the 
water for the supply of Stockport and other towns, and that the just 
rights of the Plaintiffs would be seriously prejudiced and injured. 

I am of opinion that the allegation in the 14th paragraph of 
the bill, that ** great loss will be sustained by the Plaintiffs if the 
said illegal acts of the corporation are permitted to continue," is 
not such an allegation of a private injury as this Court will allow 
as the foundation fbr a bill. I am unable to see that this case can 
be distinguished from Stoekport Distriet Waterworks Company v. 
Corporation of Manchester (1). I must, therefore, allow the 
demurrer. 

Solicitors : Messrs. ' Torr, Ja/neujay^ Tagart, db Janeway ; Mr. 
John Oann. 



Jan. 22. 



VAUGHAN V. MARQUIS OF HE ADFORT. v--a M. 

COCKBURN V. MARQUIS OF HEADFORT. ms 

Fund in Court — Tranrfer to Court of Chancery in Ireland — Form of Order, 

Where a fund in Court in a cause or matter is required to be tmnsferred to 
the Court of Chancery in Ireland^ the proper form of order is to direct that it 
be transferred to the Acoountant^General of the Court of Chancery in /re- 
landf to be by him forthwith transferred into his name as such Accountant- 
General to the credit of the cause or matter to which it is required to be 
transferred. • 

1 HIS was a Petition for the transfer to the Court of Chancery in 
Irdand of a sum of £7693 lis. Id. consols and £217 19s. lid 
cash standing to the credit of these causes, in pursuance of an 

(1) 9 Jur. (N.S.) 267. 
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y.-a m order of the Lord Chancellor of Ireland^ sitting in Lunacy, *^ Li 

1878 the matter of Mary Juliana Taylaur, spinster, commonly called 

Yauohan the Lady Mary Juliana Taylour^ a person of unsoand mind.** 

MABQmsoF ^^^ prayer of the Petition was framed in accordance with Be 

Hbadfobt. jjQf^d Massereene's Policy Fund (1), and asked that the fund might 

CkxxBtjBir be transferred into the names of the broker of the Accountant- 

Mabquis of General of the High Court of Chancery in England and of the 

^^^^^' broker of the Accountant-General of the High Court of Chancery 

in Ireland, to be by them forthwith transferred into the name of 

the Accountant-General of the High Court of Chancery in Irdand 

to the credit of the above-mentioned matter. 

The Petition was heard on the 6th of December, 1872, and an 
order made in accordance with the prayer. 

AVhen the order came to be drawn up it appeared that the order 
actually made in Ee Lord Maasereenea Policy Fund was not in 
accordance with that mentioned in the report of the case. The 
Begistrar accordingly drew up minutes of an order directing that 
the £7693 11a. 7d. should be transferred '4nto the name of 
Maziere John Brady, Esq., the Accountant-General of the High 
Court of Chancery in Ireland, to be by him forthwith transferred 
into his name as the Accountant-General of the High Court of 
Chancery in Ireland to the credit of * In the matter of Mary 
Juliana Taylour, a person of unsound mind.' 



9 99 



Mr. BecimuB Sturgek now asked that the order might be drawn 
up in accordance with these minutes. 

Sir E. Malins, V.C, ordered accordingly. 

Solicitors : Messrs. Young, Jones, Roberts, dt Hale. 

(1) 12 W. R. 1095. 
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Jan, 18. 



STEAD V. HAEDAKEB. V.-O.M. 

[1870 S. 75.] ^^^ 

Fayment of Testator'a Debts — Specifically Devised and Descended Estates. 

A testator gave all and every part of his real and personal property to his 
execators and trustees, to he disposed of hy them according to the directions 
contained in his will. He directed his executors and trustees, as soon as 
poflsihle after his death, to pay all his dehts, funeral and testamentary 
expenses; he then gave all his personal estate to his brother absolutely, 
and he devised specifically various freehold estates, leaving other freehold 
estates undisposed of, which descended to his heir, llie personal estato 
was insufficient for payment of his debts : — 

Jleldf that the specifically devised estates and the descended estates were 
liable rateably to the payment of debts. 

X HIS was a suit to administer the estate of Wm. Stead, who 
made his will on the 11th of February, 1865, in these terms : 
''I give to my executors and trustees hereinafter named, upon 
trust to their executors, administrators, heirs, and assigns, and the 
MorviYors or suryivor of them, all and every part of my real and 
personal property, to be disposed of ^by them according to my 
directions contained in this my will. I will and direct that, as 
soon as possible after my death, my executors and trustees pay all 
my just debts and funeral and testamentary expenses. I give and 
bequeath all my personal property to my brother, Michad Stead, 
for his own separate use and purpose for ever." The testator then 
devised specifically various freehold estates to the different persons 
therein named, but made no residuary devise of his property. 
The testator died seised of or entitled to considerable real estate, 
both freehold and copyhold, other than that specifically devised 
by his will, and he died possessed of considerable personal estate. 
He died without issue, and Michael Stead, his only brother, was 
his heir-at-law and customary heir. The personal estate of the 
testator was insufficient for payment of his debts and funeral 
expenses, and a question was now raised as to the order in which 
the devised and descended real estates were applicable to 
payment of the debts. 
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V.-C. M. Mr, Cotton, Q.C., and Mr. Everitty for the heir-at-law : — 

y^5 ^6 contendy in this case, that the estates which descended to 

Stead the heir-at-law and the specifically devised real estates must bear 

Habdakkb. the testator's debts rateably between them. This was the decision 

""^ in Syves v. Byves (1). The same principle was laid down in 

Fisher v. FUher (2), and was followed by Wood y. Ordish (3) 

and Peacock y. Peacock (4). 

The whole of the testator's real and personal estate is given 
npon tmsty in the first place, for payment of debts, and con- 
sequently no part of the estates, either specifically devised or 
descended, can be exonerated from the payments of debts. 

Mr. Harvey, for one of the executors, who was also a specific 
legatee : — 

The cases which have been cited are cases of lapsed legacies, 
and are therefore of a different nature from this, where the real 
estates are undisposed of and descend to the heir-at-law. This 
is simply a devise charging the lands with the payment of debts, 
and then there are specifically devised estates. The testator must 
have known that he had not disposed of the beneficial interest 
in considerable freehold estate left on his death, and must have 
intended all the undisposed of real estate to bear the debts in 
exoneration of the specifically devised estates. 

Mr. Millar, for other specific legatees : — 

This is not a devise in trust for the payment of debts, but only 
a charge of debts upon the estate, which must be subject to the 
general rule, that descended real estate shall be exhausted for the 
payment of debts before having recourse to specifically devised 
estates. The rule is laid down in Manning v. Spooner (5), where 
the Master of the Bolls said : ''There are four classes of estates to 
be applied to the debts ; first, the general personal estate, unless 
expressly exempted ; secondly, any estate particularly devised for the 
purpose, and only for the purpose, of paying debts ; thirdly, estates 
descended; fourthly, estates specifically devised.^' This case followed 

(1) Law Rep. 11 Eq. 639. (3) 3 Sm. & Giflf. 125. 

(2) 2 Keen, 610. (4) 34 L. J. (Ch.) 315. 

(5) 3 Ves. 114. 



TOLb XV.] EQUITT OASES. 177 

Davtes y. Tapp (1). Under these rales the descended estates are v.^. m. 

liable to debts before the specifically devised estates. In Bow v. isrs 

Bow (2) it was held that the costs of administering the estate s^H^ 

must, as between the heir-at-law and the specific devisees, be borne „ ^* 

primarily by the real estate descended. — 

Sir R Malins, V.C. : — 

There is no doubt whatever that the general principle is, that 
the descended real estate must bear the debts in priority to the 
specifically devised estate ; but here the testator begins by giving 
all and every part of his real and personal property to be disposed 
of according to the directions contained in his will. Then, in the 
first place, he directs that as soon as possible after his death his 
executors and trustees shall pay all his just debts, funeral and 
testamentary expenses. If that is not a devise for the payment 
of debts, I do not know what is. It appears to me to be as clear 
a devise to pay debts in the first instance as I ever saw. Then, 
having fixed the payment of debts upon all his property, he pro- 
ceeds to bequeiath all his personal property to his brother, and 
he devises specific portions of his real estate to certain individuals, 
but he leaves undisposed of the remaining portion of his real estate. 
It is to be presumed the testator knew the efiect of the law which 
gives the undisposed of real estate to his heir-at-law ; but there 
is nothing to alter the fact that the whole estate is fixed with the 
burthen of paying the debts, funeral and testamentary expenses. 
If nothing had been said about the payment of debts, then the 
case would have been difierent ; but when he directs that all his 
estate shall be liable to payment of debts, you cannot say that 
part shall be exonerated, whether he has devised it specifically or 
allowed it to descend upon his heir. I decided in this way in the 
case of Byves v. Byves (3), and in doing so I followed the former 
decisions in Fisher v. Fisher (4), Wood v. Ordish (5), and Peacock v. 
Peacock (6). In some of the cases cited the distinction was drlEtwn 
between an estate devised upon trust for payment of debts, and a 

(1) 1 Bro. C. C. 624. (4) 2 Keen, 610. 

(2) Law Bep. 7 Eq. 414. (5) 3 Sm. & Giff. 125. 

(3) Ibid. 11 Eq. 539. (6) 34 L. J. (Ch.) 315. 
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Y.-0. K. devise subject to the payment of debts ; but in this case there is a 

1S73 distinct devise for payment of debts. It has been argaed that 

g^i) there is a difference between a lapsed estate and an undisposed of 

„j^ \ estate, but it would be singular if it were held that the heir-at-law 

who takes an undisposed of estate which the testator must know 

will descend upon him, should be in a worse position than when 
he takes a lapsed legacy which the testator intended he never 
should take. I think, both upon principle and authority, that 
this heir-at-law must take the descended estates charged with a 
rateable proportion only of the debts. It appears to me that the 
rule that descended estates are liable for the payment of debts in 
priority to the specifically devised estates, is a very unreasonable 
rule, and that the Court woiild be justified in not following it 
unless it was bound to do so. The order will be that the debts, 
funeral and testamentary expenses, and the costs occasioned by 
this suit, are to be all borne rateably by the property which is 
specifically devised, and that which goes to the heir-at-law. 

Solicitor for the Heir-at-law : Mr. J. W. Syhes. 
Solicitors for the Specific Devisees : Messrs. Bdl^ Brodriei, & 
Grayn 
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V..O.M, BELL V. HOLTBY. 

Jf^ [1872 B. 325] 

Fines and Eecovertes Act (3 <fc 4 WiU. 4, c. 74), s, 32— Protector ^a Settlement^- 

The Office survives. 

A testator devised all his real estate to the use of his son George, for life, 
with remainder to his first and other sons successively, in tail male, and the 
testator appointed two persons, not including the tenant for life, to he pro- 
tectors of the settlement under the 32nd section of the Fines and Recoveries 
Act, There was no provision for filling up a vacancy in the office of pro- 
tector. The tenant for life conveyed his life estate to his son, the Plaintiff, 
who was the first tenant in taiL One of the protectors died, and the 
survivor joined with the tenant in tail in a disentailing deed ; the estate was 
then sold to a purchaser for an estate in fee simple : — 

Held, that the estate tail was effectually harred hy the surviving pro- 
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tector having joined in the disentailing deed, and a demnrrer to a bill for y.^. m. 
K[)edfic perfonnance of the contract for sale was overruled : ^^ 

Held, also, that where a doubt arises upon the validity of a title, the «.^vw 
decision of the Court removes the doubt, and specific performance will be Bell 

enforced. „ ^' 

HOLTBT. 

Richard bell, by his win, dated the 7th of July, 1849, 

after disposing of his personal estate, and bequeathing certain 

legacies, devised all the real estate which should belong to him 

at his decease to the nse of his son Thomas Bell, for life, without 

impeachment of waste, with remainder to the use of John Yarley 

the younger and Jordan Clarke, and their heirs, during the residue 

of the life of the said Thomas Bell, in trust to preserve contingent 

remainders, with remainder to the use of Thomas Belts first and 

other sons successively, in tail male, with remainder to the use of 

the testator's son Oeorge Bell, for his life, without impeachment of 

waste, with remainder to the use of the said John Yarley and 

Jordan Clarice during the residue of the life of the said Oeorge 

BeU, in trust to preserve contingent remainders, with remainder 

to the use of the said George Bells first or other sons successively 

in tail male, with remainder to the use of the testator's grandson, 

Thomas Bell Wilson, iu fee simple. The will then contained the 

following clause :— 

" And in pursuance of the power and authority given by the 
Act of the 3 & 4 Will. 4, a 74, intituled, * An Act for the aboli- 
tion of fines and recoveries, and for the substitution of more simple 
modes of assurance.' I hereby nominate and appoint my friends 
J. Yarley and J. Clarke to be protectors of the several estates, 
tail created by this my will, with such discretionary powers, 
authorities, and privileges as are by the said Act annexed to the 
office of protector." 

Richard BeU, the testator, died in August, 1852. On the death 
of the testator, his second son, Thomas Bell, who was under the 
will first tenant for life, entered into possession of the estate 
devised thereby, and continued in possession thereof up to the 
time of his death, which took place on the 21st of February, 
1868. He died without leaving issue him surviving. 

The testator's son, Oeorge Bell, was still living, and had issue 

four children, of whom the Plaintiff was the eldest. 
Vol. XV. Q 2 
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V.-O.M. By a deed dated the 10th of September, 1868, George BeU 
1878 conveyed to the Plaintiff all his life estate in the real property 
Bml devised by Bichard BeWs will. 

HoLTBT. •'• '^^*'%> ^^® ^^ ^^^ trustees to preserve contingent remainders, 
— and one of the protectors of the settlement appointed by the 
will, died, leaving J, Clarke his co-trustee and co-protector him 
surviving. 

/. Cflarke, the survivor of the two protectors of the settlement 
nominated in Biehard BdCs will, by indenture, dated the 14th of 
January, 1871, joined the Plaintiff in a disentailing assurance of 
the freehold hereditaments. The Plaintiff had previously aliened 
the hereditaments so as to create a base fee. 

By a deed poll, dated the 14th of January, 1871, under the 
hand and seal of the said /. Clarke diily perfected, /. Clarice con- 
sented to the Plaintiff aliening the copyhold part of the estate, 
and by a surrender duly made, founded thereon, the copyhold part 
of the estate was expressed to be surrendered by the Plaintiff to 
the use of the Plaintiff, his heirs, and assigns. 

By a contract in writing dated .the 9th of May, 1872, the 
Plaintiff agreed to sell and the Defendant agreed to become the 
purchaser of the freehold and copyhold estate comprised in the 
will of Bichard Bell, for an estate of inheritance in fee simple in 
possession, for the sum of £14,600. 

The Defendant objected that J. Clarice was not at the time of 
the assurances of the 14th of January, 1872, the protector of the 
settlement made by the wiU, and therefore that the said assurances 
were not effectual to enlarge the base fee in the freehold heredita- 
ments and to bar the estate tail in the copyhold hereditaments. 
The Plaintiff contended that the objection was without foundation,, 
and that he could make a good title to the estate. 

The bill prayed that the purchaser's objection might be declared 
to be unfounded, and that the contract might be specifically per- 
formed under the direction of the Court. 

Mr. Pearson, Q.C., and Mr. W. Pearson, for the demurrer : — 

The only question in this case is, whether the office of protector 
of a settlement survives in case of the death of one of the protectors 
appointed by the testator. Mr. Bell thought fit by his will to 
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appoint two persons to be protectors, and one of them having died Y.-a M. 
the snryivor joined the tenant in tail in a disentailing assarance, 1873 
and afterwards a contract for sale was executed by the tenant in ^^ll 
tail If the office of protector survives then the purchaser would 
have a good title, but if not the demurrer must be allowed. 

This question has never jet arisen in any case for adjudication, 
nor has it ever been discussed by any of the writers of text books. 
The only allusion to the point which can be found is in the case of 
Bankes v. Le Despenber (1 ), which was a suit for the purpose of giving 
effect to the directions of a settlor as to the settlement of certain 
estates, and there the Yice*Chancellor of England made this 
observation in reference to the Fines and Becaveries Act (3 & 4 
Will. 4, c. 74) : " The Act of Parliament itself furnishes reasons 
why a protector should not be appointed by the Court unless upon 
a special case. By the 86 th section a protector is made irrespon- 
sible, and is at liberty to act from mere caprice, ill will, or any bad 
motive. By the 37th section a protector is enabled to take a bribe 
for giving consent ; and if two or three persons are made protector, 
and any one of them incurs a disability under the 33rd section, 
then it is questionable at least whether this Court could act in lieu 
of such person with the other or others who are not disabled ; 
and if it could not, there would be no protector capable of acting." 
Lord 8L Leonards, in his book upon Powers (2), refers to these 
observations in the case of Bankes v. Le Despeneer, but does not 
discuss the question of survivorship. Arguing hf analogy, the case 
of Atwaters v. Birt (3) would be an authority in support of our 
view, for there, in a feoffment to uses, with a proviso that on payment 
of 12d. and procuring the assent of the feoffees the uses should 
cease,, it was held that this gave them an authority, and that if 
one of them died performance to the surviving feoffees was not a 
revocation. The Act gives the settlor power to direct that the 
office of protector shall be filled up and perpetuated in case of the 
death of any of the protectors, but no such power is inserted in 
this will ; and this shews that the intention of the Act was 
that if no such power were contained in the settlement the office 
should not survive. The case of In re Wainewrighi (4) is also an 

(1) 11 Sim. 508, 527. (3) Cro. Eliz. 856. 

(2) 6th Ed. p. 128. (4) 1 Ph. 258. 

Q2 2 



182 EQUITY OASES. [L. B. 

y.-O. M. authority in support of this view. The Act itself shews what the 

1873 intention was, since it enables the settlor to appoint persons to be 

Bell *t® protector — not protectors, in the plural. This is similar to 

HoLTBY * power to two or more persons to sell or do any other act. In 

such cases it is settled that the power must be exercised by 

the whole of the persons named or it cannot be exercised at all. 
Lord 8t Leonards, in his treatise on Powers, says (1), ''It is 
regularly true at common law that a naked authority given to 
several cannot survive. Therefore, if a man devise his lands to 

A. for life, and that after his decease the estate shall be sold bv 
the executors, naming them, as by B, and C his executors, or by 

B, and C. who are not named executors, in that case, if one of 
them die during the life of A. the other cannot sell, because the 
words of the testator would not be satisfied." Then he says that 
power given to the executors generally may be exercised by the 
survivors, and he sums up the law in these terms (2) : '' 1. That 
where a power is given to two or more by their proper names who 
are not made executors it will not survive without express words. 
2. That where it is given to three or more generally, as to ' my 
trustees,' my sons, &c., and not by their proper names, the autho- 
rity will survive whilst the plural number remains. 3. That 
where the authority is given to executors, and the will does not 
expressly point to a joint exercise of it, even a single surviving 
executor may execute it. But, 4. That where the authority is 
given to them nominatim, although in the character of executors, 
yet it is at least doubtful whether it will survive. But where the 
power to executors to sell arises by implication the power will 
equally arise to the survivor." 

But, apart from the nature of the office of protector, if we look 
at the statute itself it is clear that it never was the intention that 
the office should survive, and the latter part of sect. 32 makes the 
matter clear by providing that in case the persons appointed pro- 
tector should cease to be so, and no other person shall have been 
appointed in their place, then the natural protector, that is, the 
person who would have been protector except for that clause, shall 
be the protector. This provides for the case we have here, and 
shews that the office does not survive. A settlor may well be 

. (1) 7th Ed. p. 143. (2) P^^ge 146. 
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sapposed to have confidence in three persons, or in two, when he V.-C. M. 
would not in the survivors or survivor. 1873 

But suppose the Court should be of opinion that there could be bell 
a survivorship, still the question is not so clear that a title of this ho^t 
nature can be forced u,pon a purchaser. A purchaser cannot be com- --*- 
palled to take a doubtful title upon a bill for specific performance. 
This is laid down in Barfs Vendors and Purchasers (1), where 
all the authorities are cited, and particularly the two cases, 
Pyrke v. Waddingham (2) and Rogers v. Waterhouse (3). In the 
former case it was laid down that a doubtful title, which a pur- 
chaser would not be compelled to accept, was not only a title upon 
which the Ck)urt entertained doubts, but included also a title which, 
although the Court had a favourable opinion of it, yet might rea- 
sonably and fairly be. questioned in the opinion of other competent 
' persons ; for the Court had no means of binding the question as 
against adverse claimants, or of indemnifying the purchaser, if its 
opinion in favour of the title should turn out not to be well founded ; 
and in Bogers v. Waterhouse it was said that although the Court 
might entertain a strong opinion in favour of the title of a party, 
that was not sufficient in a suit for specific performance. To force 
a title on a purchaser, the opinion of the Court must be so clear 
that it did not apprehend that another Judge would form a difier- 
ent opinion ; and in Collier v. McBean (4), although the two Lords 
Justices considered the title good, yet, as the Master of the Bolls 
had decided it was not good, the Court of Appeal would not force 
the title upon a purchaser. Lord Justice Turner said : '^ The pur- 
chaser is entitled to require a marketable title, and the Judge 
whose decision is appealed from having pronounced the title bad, 
I think we ought not to force it upon the purchaser unless we 
can come to the conclusion that his opinion is clearly erroneous." 
Under these circumstances, therefore, the Court will not force a 
title upon a purchaser when there is so much doubt arising. 

Mr. Qlassej Q.C., and Mr. Charles HaJl, in support of the 

bUl :— 
In answer to the last argument which has been raised, that the 

(1) 4th Ed. pp. 1009-1012. (3) 4 Drew. 329. 

(2) 10 Hare, 1. (4) Law Rep. 1 Ch. 81. 
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y.-0. M. Court will not force a doubtful title upon a purchaser, we may 

1873 cite the case of Beioley v. Carter (1) to shew that the Court is 

B^^^f, bound to decide the question of title in a suit for specific perform- 

„ *- ance. That case came on upon appeal from the Master of the 

— Bolls, who had decided against the validity of the title. Tlie 

Lords Justices said that, notwithstanding the greAt weight due to 

the opinion of the Master of the Bolls, and notwithstanding the 

obseryations in CoUier v. McBean (2), they considered it was the 

duty of the Court of Appeal to form an opinion upon the question of 

title and to act upon it, as Lord St Leonards had done in the case 

of Shepjpard v. Doolan (3). They then decided, contrary to the 

opinion of the Master of the Bolls, that the title was good, and 

decreed specific performance. The same principle was acted upon 

in Bull V. Hutehens (4) ; Alexander v. Mills (5) ; Badfard t. 

WiUis (6). 

Upon the principal question the case of Houell y. Barnes (7) 
is an answer to the case of Aiicaters v. Birt (8), for there it was 
held that a power of sale given to executors might be executed by 
a surviving executor where the power was not coupled with any 
interest. The office of protector is of a similar character, and on 
the death of one protector the office survives. 

In the case of Brassey v. Chalmers (9), where a testator devised 
land subject to payment of debts to A. and £., their heirs and 
assigns, and authorized his executors, thereinafter mentioned, with 
the approbation of his trustees for the time being, to sell any part 
of his estate ; it was held that the surviving executor, with the 
assent of trustees appointed by the Court of Chancery, in whom 
the devised lands were vested by a vesting order, could make a 
good title ; and in Keer v. Broivn (10), where, by an instrument 
executed before the Fines and Becoveries Act, real property was 
settled to the use of a married woman for life, with remainder over 
in tail, she was declared to be the sole protector of the settle- 
ment^ and her husband's consent was not requisite to enable the 

(1) Law Rep. 4 Ch. 230. (6) Law Rep. 7 Ch. 7. 

(2) Ibid. 1 Ch. 81. (7) Cro. Car. 382. 
(8) 3 a & War. 1, 8. (8) Cro. Eliz. 856. 

(4) 32 Beav. 615. (9) 4 D. M. A a. 528. 

(5) Law Rep. 6 Ch. 124. (10) Job. 138. 
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tenant in tail to make an absolute disposition of the property. Lord V.-C M. 
St, Leonards, in his treatise on the New Statutes (1), in comment- iSTS 
ing upon the case of Bankea y. Le Despeneer (2), adds this observa- ^^ 
tion : *' This would not^ it seems, affect the right of the trustees as 
protectors. Whether their right would be affected by a subsequent 
merger remains to be decided.'' Mr. Hayes, in his book on Con- 
leyancing (3), alludes to this subject, but does not discuss the 
point now before the C!ourt 

It has been argued that the latter part of the 32nd section of the 
Act shews the intention of the Legislature to have been that the 
office of protector should not survive; but it may with some justice 
be said that it shews just the reverse. The words are, " Provided 
nevertheless, that the person who, but for this clause, would have 
been sole protector of the settlement, may be one of the persons 
to be appointed protector under this clause if the settlor shall think 
fit ; and shaU, unless otherwise directed by the settlor, act as sole 
protector if the other persons constituting the protector shall have 
<;ea8ed to be so by death, or relinquishment of the office by deed, and 
no other person shall have been appointed in their place." Now 
suppose two other persons were appointed with the natural pro- 
tector, this clause shews an intention that the natural protector 
shall not act alone until both the others have ceased to act, inas- 
much as otherwise the object of the settlor would be defeated by 
the death or retirement of one only of the persons appointed. It 
was in consequence of the intention that he should not act alone 
that these words were introduced. The nearest case to that of a 
protector of a settlement is the office of a guardian, and when 
it is provided that a legacy shall be paid upon marriage with the 
consent of A., J?., and CZ, the consent of the survivors or survivor 
would be sufficient in case of the death of either or both of the 
others. That was decided in Eyre v. Couniess of Shaftesbury (4). 
This is not like the case of a power to sell given to trustees 
iMfninatim, where upon the death of one the power cannot be 
exercised; but it is like the power attaching to the office of 
executors, which may be exercised by the surviving executor. 

(1) Page 205. (3) 5th Ed. p. 166. 

(2) 11 Sim. 508. (4) 2 P. Wms. 103. 
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V.-O. M. That was the reason for the decision in AtuKiters v. Birt{l), 
1873 where the power was given to be exercised by fonr distinct penons 
^^ who were named ; of course that was a power which could not 
be exercised if either of those persons died. The protector of 
a settlement is an office created by Act of Parliament, and as 
long as there are any persons in the office the power surviyes. 
The office is created by way of substitution for the former state of 
things ; the persons forming the protectorate are to take the posi- 
tion of the tenant for life. By the 22nd section of the Act the owner 
of the prior life estate is to be deemed the protector ; the pro- 
tector, therefore, is to be treated as the owner of the prior estate. 
The object of this settlor was to take the control out of the hands 
of the tenant for life ; but if the office does not surrive, then imme- 
diately on the death of one protector the tenant for life would 
have the control, notwithstanding the settlor's intention to the 
contrary. Suppose there had been a power in the settlement to 
perpetuate the office, that power would be, in case of the death of 
one or two, to appoint others in their place ; and it could never 
have been the intention that the office should entirely cease until 
the new protectors had been appointed, for then the tenant for life 
would become the protector for the time being upon the occur- 
rence of every vacancy, and might join with his son in executing a 
disentailing deed before the office of protector could be filled np. 
The Act provides that the newly appointed protector shall act 
along with any surviving protector, clearly shewing the intention 
that the office should surviva The tenant for life is not to be the 
protector unless he is the sole survivor after the death of those 
appointed. The Act virtually says that if the tenant for life is 
appointed a protector jointly with two others, and one other shonid 
survive, then the two jointly are protectors. When one dies you 
are to fill up the vacancy ; that is, to appoint one more, to be added 
to the other two; and not to appoint three, as would be the case if 
the office expired every time one died. 

Mr. Pearson^ in reply : — 

The distinction between this case and that of a guardian is that 

(1) Cro. Eliz. 856. . 
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the guardian has an interest coupled with an authority. Every Y.-C. M. 
guardian in that case is a complete guardian. 1873 



Mr. Glasse: — These protectors liave an interest, for they are 
appointed trustees to preserve contingent remainders. 

Mr. Pearson cited Sykea v. Sheard (1) to shew that a doubtful 
title oonld not be forced upon a purchaser. 

Sir K. Malins, V.C. :— 

This case, in which I have had every assistance I could have 
had from the Bar, is one in which I should have reserved my judg- 
ment if I had not, last night, had an opportunity of reading every 
authority which Was cited yesterday, and no other authority of any 
importance has been cited to-day. Indeed,! may say it is a ques- 
tion on which no authority is to be found, for the result of my 
reading several hours last night was, that I came to the conclusion 
that there is nothing in the books having the slightest direct bearing 
on the subject. 

The question which has been so elaborately argued before me is 
whether, when a settlor, instead of leaving the tenant for life to be, 
as he ordinarily would be, protector of the settlement, avails him- 
self of the power conferred on him by the 32nd section of the 
JVties and Recoveries Act^ and appoints other persons protectors, 
they are in office only during their joint lives, or whether the 
office survives. If the office survives, then the concurrence of 
Mr. Clarke in this disentailing deed was effectual and the estate, 
tail was completely barred, and under the disentailing deed the 
purchaser will acquire a good title. If, on the other hand, the 
ofiBce did not survive, then the concurrence of Mr. Clarke is ineffec- 
tual, and a good title cannot in that case be made. The tenant for 
life has not concurred ; he has been convicted of felony, and the 
Great Seal has been substituted for the tenant for life. The ques- 
tion therefore is, Does the office, or does it not, survive ? 

It is very singular that although this Act of Parliament has been 
in operation close upon forty years this point seems never to have 
arisen; for various text 'books have been referred to. Lord St 

(1) 2 D. J. & S. 6. 
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V.-G. M. Leonards, Mr. Hayes on Conveyancing, and all the books written 
1873 on the subject, have been accessible, bat it is not suggested that 
Bell ^^7 writer has either discussed the question or made any sugges- 
tion on the subject. The case, therefore, is left perfectly open. 
Sir Lancelot ShadweU, in the case of Bankes v. Le Despetieer (1) , went 
very fully into the question whether protectors should be appointed 
or not. It was argued that the protector should be appointed 
instead of leaving the protectorship to the tenant for life. He came 
to the conclusion that there were various opinions as to the office 
of protector, but he did not say a word, nor was he called upon 
to say a word, as to whether the office was one which continued 
only during the joint lives of the persons appointed, or whether it 
survived. The point, therefore, is left perfectly open by him, as it 
is by everyone else. 

The case has been argued chiefly by analogy to other cases, and 
perhaps it may be said with correctness that there are only two or 
three cases that have the slightest application to this case. First, 
it is said on the part of the Plaintiff that this is regulated by 
the case of HaueU v. Barnes (2). Mr. Pearson and his junior, 
Mr. William Pearson, rely upon Attoaiers v. Birt (3)« Atwaters v. 
Birt was a case where there was a settlement of an estate, with a 
power of revocation if a tender was made to four persons named. 
One of them died, and the decision was that the tender to the 
survivors was ineffectual. In other words, the decision was that a 
mere naked power like that, given to persons nominatim, does not 
survive. In opposition to that Mr. Qlasse relied upon EoueU v. 
Barnes, where a mere power of sale being given to executors it 
was held that it did survive, and that the surviving executor could 
effectually exercise that power. The question there was, whether 
it was annexed to the office or whether it was an individual power. 
I am inclined to think I must reject Houell v. Barnes as well as 
Atwaters v. Birt. HoueU v. Barnes decided that the power was 
annexed to the office and not to the individuals, because the law 
is clear, that if a man authorizes executors to sell, the surviving 
executors can most unquestionably sell ; but if he authorizes A,, 
B, and C. to sell, without saying anything about survivors, it being 

(1) n Sim. 508. (2) Cro. Car. 382. 

(3) Cro. Eliz. 856. 
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a mere naked power, then, I believe, the law is clear that if one V.-O. H. 
dies the two survivors cannot make a title, but other means must 1873 
be lesorted to for the purpose. If, therefore, this were a mere ]^^ 
naked power, probably it would be decided upon the principle of „ ^' 

Aiwaiers v. Birt (1). But it is not a mere naked power ; it is not an 

interest ; it is something per se; it is not like anything else. It is 
an office created by Act of Parliament, and in order to see what 
the office is one must look at the Act of Parliament to see what 
the intention of the Legislature was. This Act was framed by one 
of the most eminent real property lawyers of his day, and one of 
the most skilful draftsmen of the age, and therefore one must look 
at it with the greatest possible respect ; and such a doubt as this 
having arisen upon an Act on this subject, prepared by a man so 
skilM as Mr. Brodie, shews what difficulties there always must be, 
whether it be in a general code or in a code on a particular branch 
of the law, as this Act is, in foreseeing all the difficulties that will 
arise, and a priori providing for the infinite variety of transactions 
which no human sagacity can foresee. This is an office created by 
Act of Parliament, and in order to arrive at a conclusion on this 
important subject, you must see what the position of affairs was 
and what was the object of the Legislature in making these provi- 
sions. 

Those who are old enough to remember the period when fines 
and recoveries existed — and there is some advantage even in being 
old enouo^h for that — would know that no effectual recoverv 
could be made without the concurrence of the freeholder. Now 
this Act of Parliament introduces several new things. Before 
this Act — ^and it was a very common thing — when parties wanted 
to tie up property as long as they could, a settlor, instead of 
giving his son a tenancy for life, gave a tenancy for ninety-nine 
years if the tenant for life should so long live. Therefore an 
estate might be settled to A, for ninety-nine years, if he should so. 
long live, with remainder to his first and other sons in tail, and so 
fortL The tenant for life was not in that case a consenting party, 
and it was not necessary for him to concur in the recovery. This 
Act makes both a tenant for years determinable on a life, and a 
tenant for life a protector, when there is no other appointed. It 

(1) Cro. Eliz. 856. 
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V.-O. M. makes the tenant for life in the ordinary sense protector, but it 

1873 adds the extraordinary power given by the 32nd section, the 

Bell wisdom of which I am unable to see, to enable a settlor to 

HoLTBT **^^® *^® power of barring the estate out of the control of tenant 

for life and his son, and put the control m the hands of dil- 

ferent persons. The 32nd section enacts that the settlor may 
provide and appoint any number of persons, not exceeding three, 
to be protector of the settlement, and it provides that in case of 
vacancies in the office the vacancies may be supplied. This testa- 
tor, availing himself of this power, appointed these two gentlemen 
as protector of the settlement. If this is to be regarded as a mere 
naked power, then I say the case of Atwaters v, Birt (1) applies, 
and the office does not survive. If it is a power like that of an 
excecutor attached to the office, then the case of EowiO, t. 
Barnes (2) applies, and the office survives. My. opinion is, it is 
neither one nor the other, and that neither of the two cases 
regulates the decision I ought to come to. 

What, then, is it ? Now, in order to test it you must look at the 
consequences. If the office does not survive, this testator, having 
appointed two persons protector, it is clear that directly the office 
of protector ceases the protectorship falls back on the tenant for 
life. In this case, after the death of Thomas^ the testator's son, 
Qeorge BeU^ became tenant for life in possession, with remainder to 
his first son in tail male, and if there is no protector, Oe<yrge Bdl^ 
as, tenant for life, is the protector. Now there might have been 
three persons appointed, and if Mr. Pearson's argument is right the 
death of one would cause a total cessation of the protectorship, for 
there is no power of appointing a successor under this will, and there- 
fore the death of any one of the three would have caused a cessation 
of the office of protector, and there being no other protector, it would 
at once fall back into the hands of Oeorge Bell, the tenant for lifa 
Is it more consistent with the intention of the testator — is it more 
consistent with the intention of the Legislature — ^that the office, to 
which no interest is attached, should be regarded as one continuing 
to the survivor or survivors ? or is it a joint office, by which the 
office of all would come to an end as soon as one died, and the 
contix)l would fall back into the hands of the tenant for life? 
(1) Cro. Eliz. 856. (2) Cro. Car. ^S% 
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There would be so many inconveniences if that were so, that I V.-C. M. 
cannot think it was the intention of the Legislature. The Legis- i873 
latnre haying armed the testator or settlor, as the case may be, iq^^a, 
with this power, it would be very inconsistent that directly one 
died the power should go into the very hands that the settlor had 
shewn an anxiety that it should not go into, because if he had 
wanted his own son appointed protector, why appoint a protector 
at all ? He puts on the grandson the necessity, not of appealing to 
his own father, but to contend with an arbitrary power vested in 
the hands of indifferent persons, who would not be inclined so 
readily as the father might be to bar the estate, which the testator 
has shewn an anxiety should be preserved longer than if the pro- ' 
tectorship had been left in the hands of his own children as 
tenants for life. Therefore, in point of convenience, it seems to 
me that the construction is much more in favour of its being a 
joint tenancy, that is, not an oi&ce during the continuance of the 
joint lives, but an office continuing while the persons originally 
named, or any one of them, are or is alive, and only coming to an 
end when all are dead. 

I also think that this view is considerably favoured by the 
words at the end of the section, *^ Provided further nevertheless, 
that the person who, but for this clause, would have been sole 
protector of the settlement, may be one of the persons to be 
appointed protector under this clause" (it was not so in this 
case), ** if the settlor shall think fity and shall, unless otherwise 
directed by the settlor, act as sole protector, if the other persons 
constituting the protector shall have ceased to be so by the 
death or relinquishment of the office by deed ;" ** if the other 
persons," not the other person, but *'the other persons," shewing, 
therefore, that if the tenant for life be one, and there be two 
other persons, he is not to become protector again when one of 
them dies, but when the other persons sa appointed ceased to have 
any power by death. I think that shews that if two be associated 
they must both be dead before it falls back on the tenant for life, 
and therefore, on that ground, it seems to me that every rule of 
construction is in favour of holding that this is an office to which 
survivorship is attached. It is quite true (and I agree with all 
that Hr. Pearson said on the subject) that the grant of a mere 
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y.-O.H. office, as in the case referred to in the 11th Coke (1), Jones t. 

1878 Beau (2)f to two persons does not mean that the office is to sanriye 

^^ unless so granted. I have already said that a mere naked 

«• power of sale to several persons is an authority to them while they 

are all alive, and it ceases when one dies ; bat this is a peculiar 

office. I think the words, '^ to the person or the survivor/' were 
not inserted because it was the intention of the Legislature that it 
was to be an office to continue while any one was alive. I thiok 
every rule of convenience is that it should not be taken out of the 
hands of the persons appointed while those persons, or any one of 
them, continue to exist. That is my view of the section. 1 have 
given a great deal of consideration to it» and that is the con- 
clusion to which . I have come. I do not think the analogy 
between a mere naked office and one in which there is an in- 
terest would apply ; but you must look at the intention of the 
Legislature and the various views taken, and upon that I form my 
opinion. 

Perhaps the most direct analogy is the case of testamentary 
guardians. If a man appoints two persons guardians of his chil- 
dren, by that, he says, I commit the care of my children, their 
fortune, their education, and everything that is dear to them, to 
A. and J?., but he does not necessarily mean to give it to A, and B. 
alone. It has been settled by the case of Eyre v. Countess of 
Shaftesbury (3) that the office of testamentary guardian does survive, 
and therefore, although a man appoints his wife and two friends 
guardians of his children, the survivor of the three is a complete 
guardian, and has all the authority which the three had when they 
were alive. That is so as to guardians of the person. Therefore 
I take it the case of a guardian is the nearest analogy there is. 
Two persons being appointed guardians, the survivor becomes 
guardian of the person, to protect every interest* attached to that 
office. I do not see any interest arising to prevent the survivor 
of two persons who are appointed protector of the estate from 
being the protector as well as the two. That is, therefore, the 
conclusion at which I arrive. 
There is one other point I ought not to pass over. It has been 

(I) Page 15. (2) 4 Mod. 16. 

(3) 2 P. Wms. 103. 
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urged upon me that if there is any doubt about it, this is not a y^G. M. 
title which should be forced upon the purchaser. I am happy to 1S78 
find that^ quite in accordance with my own opinion, that notion ^^j^ 
about doubtful titles not being forced upon purchasers has dis- „ ^' 
appeared in modem decisions. I entirely and most heartily concur — 
in the judgment Of the Lords Justices Sdwyn and CHffard, in the 
case of Beidey y. Carter (1), in which| although the Master of the 
Bolls thought there was a doubt whether a sale could take place 
nnder the Leases and Sales of Settled Estates Aet, because the consent 
of unborn persons could not be obtained, although the Master of 
the Bolls thought a title could not be made, and the very circum- 
stance of his thinking so created a doubt, the Lords Justices, having 
a contrary opinion, would not allow it to be the ground of a doubt, 
because it was the duty of the Court to remove such doubts. That 
has been followed by the cases of BuU v. Rvtchens (2) and Badford 
V. WHlis (3). I think, therefore, it may be considered as settled that 
where doubtful cases of construction arise, whether on an Act of 
Parliament or the words of an instrument or will, it is the duty of 
this Court to remove that doubt by deciding it ; and instead of 
feeling a doubt whether other Judges at other times may think in 
the same way with them, I consider it is the duty of the Court to 
assume that that which a competent tribunal has at one time 
decided will be followed at future times, and that that which 
Judges of the present time think right it is to be assumed Judges 
of equal competency in the future will think right also. This is a 
peculiar case, and if there be any doubt on the subject, it is the 
duty of the Court to remove it. If it is a question of construction 
on an Act of Parliament, the question of construction must be 
decided by the Court, and when a doubt is mised on an Act of 
ParUament the Court removes the doubt by deciding one way or 
the other ; and when it is once decided it cannot be taken to be a 
doubtful point any longer. I do not feel any doubt on this subject, 
and I come to the conclusion that the office is one which did 
survive ; the consequence of which is, that Mr. Jordan Clarke^ as 
surviving protector appointed, was the protector of the settlement ; 
and the disentailing deed having been executed by the tenant in 

(1) Law Bep. 4 Cli. 230. (2) 32 Beav. 615. 

(3) Law Rep. 7 Ch. 7. 
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y.*0. 11. tail with his concurrence, there is an effectual bar of the estate 

1873 tail> and a good title can be given to the purchaser. The oonse- 

^^ quence is, I must overrule the demurrer. * 

„ ^' I think it would be better to preface the decree with the words, 

-^- '^ The Court being of opinion that Jordan Clarke^ having survived 

the other protector, J. Yarley^ was the protector of the settlement" 

Then it follows that the estate tail was barred with his concurrence, 

and that a good title, can be made. I say nothing about costs, as 

I understand they have been provided for. 

The case has been raised in a most proper manner by demurrer 
to a bill of three pages. 
The demurrer, therefore, is simply overruled. 

Solicitors for the Plaintiff: Messrs. Chrepory, Bowdiffes, db BauHe, 
Solicitors for the Defendant : Messrs. Sharp & Uttithome. 



1873 
Jan. 17. 



V.-0. M. In re ELLIOT'S TRUSTS. 



Trustees Iteliff Act — Payment into Court — Trustees* Costs, 

Trustees will not be allowed the costs occasioned by paying money into 
Court under ihfi Trustees Relief Act^ when they do so for the mere purpose 
of escaping liability, and when there is no reasonable doubt as to the per- 
formance of their trust. 

JLHIS was a Petition for payment out of Court of a sum of 
£2688 15s., which had been paid in by the trustees of the will of 
FhUip EdioL The testator by his will, which was dated the 12tli 
of May, 1846, gave a legacy of £7000 to his son Oeorge Lebom 
Elliot, his brother Henry Capd Elliot, and Richard Biekards, upon 
trust to invest and pay the dividends to his son Oeorge Lelsom 
Elliot for life, and afterwards to his son's wife, Oertrude EOid, 
for life, in case she should survive him, and upon the decease of 
the survivor, then upon trust to transfer the capital to the testator's 
grandchildren, George Henry, Amelia, and Marianne Elliot, equally, 
the share of George Henry to be vested at twenty-one, and the 
shares of Amelia and Marianne to be vested at twenty-one or 
marriage. 
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The testator died in December, 1847, Oertmde Miot died in V.-O. M. 
December, 1860, and Oeorge Letsam EUial died in March, 1871. 1873 
Riehard Rickards, the trustee, died in the year 1857, and Walter jn re 
Btekards was appointed a trustee in his place, and the said Henry TsuRnk 

Gapel Ettici and Walter Rtehards were now the only trustees of 

the will. Upon the death of Oeorge L. Ettiotj the Petitioner, 
Oeorge Henry Elliot, his son, who attained the age of twenty-one in 
1854, became absolutely entitled to receive one-third part of the 
£7000, or of the fund representing the same. 

In 1858 the Petitioner, who had quarrelled with his father, left 
England and went to Atutralia, but did not communicate with any 
of his family for thirteen years, and upon the assumption that he 
was dead, his sister was let into possession of an estate to which 
she was entitled after the death of her brother. In the month of 
Jane, 1871, in consequence of an advertisement inserted in the 
Melbotime Argue by Messrs. Griffith & BrovmloWj the Petitioner 
wrote to them informing them that he was George Henry Elliot, 
and asking for further information about his family. In answer 
to this letter, Messrs. Griffith dk BrovnUow wrote, in August, 1871 , 
informing the Petitioner of the death of his father and mother, 
and that he was consequently entitled to a third part of the legacy 
of £7000. 

On the 26th of February, 1872, Messrs. GriffiB db Brownhw 
received a letter from the Petitioner, requesting them to forward 
him funds to enable him to return to England. This letter was 
shewn to the Petitioner's brother, Captain PhUijf EBiol, and to his 
sister, Marianne Elliot, and both of them were satisfied of the 
Petitioner's identity. Messrs. GripJh d: Brownlow, who had been 
in communication with the trustees of the will, and who had been 
mformed by their solicitor, Mr. E, J. Riekarde, that they contem- 
plated paying the shares of the Petitioner and of Marianne Elliot 
into Court under the Trueteee Rdief Act, wrote the following letter 
to Mr. E. J. Riekarde on the 9th of April, 1872 :— 

** Dear Sir, — Mr. George Henry Elliot has intimated his intention 
of returning to England, and we have dispatched to Australia the 
funds necessary to enable him to return. We cannot advise that 
there is any necessity whatever for the payment into Court in a 
case where the person entitled is about to return to England, 

VouXV. S 2 
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y.-G. M Proper evidence of hie identity will doubtless be forthooming, and 
1873 should the trustees incur unnecessary expense by the payment in, 
7,1 „ they must do so at their own risk." 
^^1^^ Messrs. OriffUh A Broumbw wrote a subsequent letter to 
— Mr. E. J. Biekards, urging upon him the impropriety of paying the 
money into Court The Petitioner's sister also uiged that the ex- 
pense should not be incurred of paying the money into Court as she 
was satisfied that her brother would shortly return to England ; 
but, notwithstanding these facts, the money forming the share of 
the Petitioner was paid in on the 7th of May, 1872. 

The trustees, shortly after the death of Oeorge Lebom Midy 
paid oyer the one-third share in the fund to which Amdia Elliot 
was entitled, to the trustees of her marriage settlement, but the 
third share, to which Marianne Ettiat was entitled, they had paid 
into Court with the share of the Petitioner, upon an affidavit which 
set forth that the late Oeorge LeUom JEUtoi, the father of the three 
legatees, was one of the trustees of the legacy, and as they feared 
that it was possible he might have received information respecting 
charges or claims on the shares of Oeorge Henry Elliot and Marianne 
NUot in the said legacy, with which they were unacquainted, thej 
desired the protection of the Court in this particular also. The 
share to which Marianne Elliot was entitled was paid out to her 
upon a petition presented in July, 1872, and the trustees were 
then ordered to pay the costs of paying the money in. 

The Petition stated that, inunediately upon the return of the 
Petitioner to England he saw his brother and sister, Philip Baieri 
EUiol and Marianne EUiot, and his uncle, Henry Capd Ettiol, all of 
whom at once recognised him and were perfectly satisfied with his 
identity ; and there had been no doubt whatever as to his identity 
in any other person. There was no ground whatever for the state- 
ment of the trustees that Oeorge Leleom Elliot might have received 
information concerning charges or claims upon the share of the 
Petitioner in the legacy, with which they were unacquainted. 

Mr. OlassOf Q.C., and Mr. Holmes, in suj^rt of the Petition. 

Mr. Bedicell, for the trustees : — 

In paying this money into Court the trustees acted in a lona 
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j!(26 manner^ and under the advice of counsel. After the Feti* y.-0. H. 
tioner*8 long absence of thirteen years in Aiistrdlia, without com- 1878 
municati^g with his tsLanlj, the trustees had good ground for j^ 
-concluding that he was dead^ more particularly as he must have TBum! 

imown that he was entitled to this money under his grandfather's 

will. The letter written by him from Attdralia might have been 
sent by any fraudulent daimant, and the trustees were justified in 
seeking the protection of the Court. It was not till his return to 
this country, after the money was paid in, that his identity was 
clearly established. The Court will not punish the trustees by 
making them pay costs when they were acting as they thought 
best under the peculiar circumstances of the case. 

Sib R Malins, V.C. : — 

This is a Petition by George Henry EUioi, praying that he may 
have payment out of Court of a sum of £2249 bank annuities, and 
the dividends which have accrued due, making together the sum 
of £2688 Ids. The case is peculiar, and the question I have to 
decide is whether the trustees are to bear the costs occasioned by 
paying the money into Court. 

Upon the death of the father of the Petitioner in 1871 the right 
of the children under the will of PhUijp Elliot accrued, and they 
became entitled in equal shares to this fund. The Petitioner went 
abroad in 1858, and nothing was afterwards heard of him for 
thirteen years, and his sister was let into possession of another 
estate left under the will upon the assumption that the Petitioner 
was dead. It appears that he arrived from Australia last year, 
and on his arrival his identity was so clear that no one had any 
doubt whatever about it His uncle, who was one of the trustees, 
also admitted his identity. 

Now, at the time when the trustees were uncertain whether 
he was living or dead, they might with propriety have paid 
the money into Court, but they did not do so then ; on the con- 
trary, they retained it in their possession until they were in- 
formed that a . letter had been written by him from Awtralia, 
stating that he should return home immediately, and then they 
insisted upon paying the money into Court, notwithstanding the 

^2 2 
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v.-C. M. representation' made to them that they should wait until the 

1873 Petitioner's arrival in England. The Petitioner left England 

j^ when he was twenty-six years of age, and a man does not often 

^m^! change so much after that age that he cannot be easily recognised, 

and there was every reason to suppose that his identity would be 

at once proved, and that would have settled the question without 
further trouble or expense. But instead of waiting until his 
arrival in England^ and although there had been this letter pm^ 
porting to come froia him, which had satisfied his sister and 
brother of his identity, the trustees took this course of paying the 
money into Court. The Petitioner's sister had a decided interest 
in his not returning, but even she was so satisfied of his identity 
that she wrote a most urgent letter, begging that the trustees 
would not take the unnecessary course of paying the money into 
Court, but would retain it till his arrival. Nothing would do, 
however, but they must pay it into Court. The circumstances 
would have justified them in doing so if thoy had done it long ago, 
and then they would have had their costs, but when they were 
informed that the man was alive and was coming home, common 
sense and prudence should have dictated that they should have 
retained the fund until his arrival. When he did actually arrive 
he was seen by his brother and sister and his uncle, the trustee, who 
all recognised him at once, and upon this the money might have 
been paid to him . directly. By the present proceedings the fund 
will be greatly diminished, and I am sorry to find that the trustees 
were not taught a better lesson when, in deciding the case in July 
last, regarding the sister's share, which they also paid into Court, 
I ordered them to pay the costs. I decided that they were not 
then bound to make inquiries about the incumbrances on the 
fund. I think these proceedings were perfectly unjustifiable, and 
although it is clear that the Court will incline towards the pay- 
ment of the costs of trustees when they act in a lona fide way, 
still, on the other hand, it is most important that trustees should 
not incur unnecessary expenses for the mere purpose of relieving 
themselves of all liability, and particularly so when there is no 
reasonable doubt in their way. Their plain duty in this case was 
to have kept the fund till the Petitioner returned home, and then 
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to have paid it over to him if they had no doubt of his identity. V..C. M. 
I can find no excuse for their having paid the money into Court 1873 
except' a restless anxiety to get rid of it, and I cannot relieye j^ ^ 

them from the payment of costs. TiSSs* 

A proposal haying been made that a fixed sum should be 
awarded by way of costs, and this not being agreed to, the Yice- 
Chancellor decided upon allowing costs as between party and 

party. 

Solicitor for the Petitioner : Mr. G. J. Brovmloto. 
Solicitor for the Trustees : Mr. E. J. Biekarda. 
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Jan. 11. 



v.-c. B. SOBEY V. SOBEY. 

J»73 [1870 S. 285.] 

Pracf7ce-^Ne Exeat,] 

■ Upon eyidenee that a Defendant, who has been ordered by decree in an. 
adminUtratian suit to pay into Court on or befove a certain day the balanee 
admitted by his answer to be due from him to the estate, is about to leave 
the country, a writ of ne exeat may be obtained against him by his co- 
Defendants, the executors^ although the day to which the time for payment 
was extended has not arrived. 

X HIS was a motion on behalf of the Defendant, W. T. Sobey, that 
a writ of ne exeat issued against him on the 14th of December, 
1872, under which he had been arrested and lodged in Lancader 
Gaol, might be discharged with costs and damages to be certi6ed 
and paid by the Defendants John Sohey and Thomas Olver, who 
had applied for and obtained the writ. 

The suit was for administration of the estate of 2%oinas Sdbeyy. 
the testator, of whom the Defendants John Sohey and Thonuu Olver 
were executors. By the decree made on the 4th of December, 
1872, it was ordered that the Defendant W. T. Sohey, who had been 
in receipt of the rents of testator's real estate and had had the control 
of portions of his personal estate, should, on or before the Ist day in 
Hilary Term, 1873, pay into the bank, to the credit of the cause, 
the sum of £600 (admitted by his answer to be the balance doe 
from him to the estate.) 

On the 14th of December, 1872, the Defendants John Sdbey and 
Thomas Olver moved ex parte for a writ of ne exeat against W, T. 
Scbey, and the application was supported by the affidavit of Mr. 
Hingston, their solicitor, statiug that Sdbey, who was a solicitor, 
after selling his furniture and property, and giving a power of 
attorney, was seen to leave Plymouth Station on the 12th of 
December, 1872, for Liverpool. *' He said he was going to see his 
son off for America : he would not say that he was not going him- 
self." He had his luggage with him, and informed deponent that 
he had with him in his portmanteau his books, diaries, and paper» 
relating to the suit. 



fiOBEt. 
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In snpport of the application Don^9 Case (1) was cited as an V^ B. 
authority that in matters of account, where money was sworn to be 1873 
due, one Defendant might obtain the writ against a co-Defendant Boast 
without filing a bill ; and Whitehause t. Partridge (2) was re- 
fened to upon the question whether the writ might be granted 
before the day fixed for payment when the Court was satisfied that 
the party was going abroad to evade payment 

The Vice-chancellor made the order upon the usual undertaking. 

The Defendant W. T. Sdbey now moyed to discharge the order, and, 
in support of the motion, had filed an affidavit stating that he was 
compelled, through a severe domestic affliction, to break up his 
establishment at LoetwUkiel, but did not sell all his furniture and 
effects in so doing, but the most bulky portion only, and that this 
was more than twelve months since ; that the Plaintiff, E. O. Sobey 
(his younger brother)^ knew where he was going and for what pur- 
pose, had his address, and forwarded letters to him at Liverpool. 
Referring to the meeting with the Defendants' solicitor at Plymouth 
Station f W. 2. Sdbetf stated that he did not say he was going to see 
his son off to America, but that he was going to see him off to sea. 
When asked if he were himself going abroad, he replied, '* Cer- 
tainly not," and to the best of his knowledge and belief the word 
America was not mentioned ; and on leaving he gave Hingston his 
Liverpool address, at which he was arrested four days afterwards. 
He also stated: ''I had not nor have the slightest intention of 
leaving England and taking up my permanent abode anywhere 
abroad, nor had I made any preparation for so doing, and I left 
my correct address with the Plaintiffs and the solicitor of my 
co-Defendants." 

Evidence was given in opposition to the application, confirming 
and amplifying the statements upon which the writ had been 
obtained. 

Since his arrest and confinement in Lanoaeter Gaol, a deed 
giving the Defendants a security for the balance due from him 
had been forwarded to FF. T. Sdbey for his execution. 

Mr. Eddie, Q.C., and Mr. Badnatt, in support of the motion : — 
First : The evidence now adduced clearly shews that the Defen- 

(1) 1 P. Wms. 263. (2) 8 Sw. 365, 375. 
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V.-O. B. dant, W. T. Sdbey^ had no intention, as alleged, of leaving the country 
1878 or of evading the order of the Court for payment of the money ; and 
^^f in any case, as he is ready to execute a security for the amount, he 
^' cannot be detained in custody any longer. Secondly: Even assuming 
— that the evidence of intention to leave the country was suffident, 
the writ was irregularly issued. Until the day fixed for payment 
(the 11th of January, 1873) the money was not actually due, and 
the writ of ne exeat, which is in the nature of equitable bail, can 
only be issued on an equitable debt then due and payable, and 
where if it was at law bail could be had, and this rule has been 
held to apply even where the obligor, upon a bond payable on the 
1st of Janaary, by agreement obtained indulgence until the 1st of 
July, and in the last week in June declared his intention of leaving 
the kingdom to evade payment: Dawson v. Dawson (1); White- 
house V. Partridffe (2) ; Haffey v. Haffey (3). 

Mr. Kay, Q.O., and Mr. Bewr, contra : — 

We say it is clear that W. T. Solbey intended to leave the 
country to evade compliance with the order of the Court. The 
debt to the estate was admitted by his answer, and was actually 
due from him before the order was made for payment of the 
amount on or before the 11th of January, 1873. The mere fact 
that time was given for payment by way of indulgence cannot 
enable the Defendant to escape from the terms of the order. ^If 
the Court, having granted time for payment of money, is satisfied 
before the time arrives that the party is going abroad to prevent 
payment of the money, it will undoubtedly interpose :" per Lord 
Eldon^ Whitehouse v. Partridge (4). In the cases cited the cause 
of action had not arisen, but here the debt was admitted by the 
Defendant's own answer to be then due and owing, and the effect 
of the decree was only to allow time for payment^ so that the dicta 
do not apply. 

Mr. Eddis, in reply : — 

before the day fixed for payment the executors could not have 

(1) 7 Ves. 173. (3) 14 Ves. 261. 

(2) 3 Sw. 365, 377. (4) 3 Sw. 376. 
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claimed the money, and therefore were not entitled to apply for V.-c. B. 
the writ. 1S73 

Sib James Bacon, V.C. : — 

There is no doubt in this case, either upon the law or the facts. 
The decree of this Court for payment of a sum of mo^ey is equi- 
valent to a. judgment at common law, and will be enforced, if 
necessary, by a writ of ne exeat regno. The case of Whitehouse v. 
Partridge (1) is no authority against granting the writ, but rather 
in favour of it. Lord Eldon there says : '' If the Court, having 
granted time for payment of money, is satisfied before the time 
arrives that the party is going abroad to prevent payment of the 
money, it will undoubtedly interpose." In the case referred to by 
Lord Eldon, which seems to have much impressed him, as he fre- 
quently refers to it, the creditor having given time to his debtor 
from the 1st of January to the 1st of July, the debtor during the 
last week in June thought proper to attempt to leave the king- 
dom, and on great consideration the Court decided that it could 
not grant the writ. But in that case no cause of action had arisen 
until the time fixed for payment had expired, and the debtor could 
not have been held to bail ait common law. The practice at 
common law was entirely different, for formerly the Plaintiff, if 
he chose to issue the writ, could hold the Defendant to bail, 
whether there was any attempt to escape or not ; and now, by the 
recent Act for the Abolition of Imprisonment for Debt (32 & 
33 Vict c. 62), 8. 6, it is provided, that where the Plaintiff in any 
action — ^in which, if brought before the commencement of the 
Act, Defendant would have been liable to arrest — proves that he 
(Plaintifi) has good cause of action to the amount of £50, and 
that there is probable cause for believing that Defendant is about to 
quit England, and that the absence of the Defendant from England 
will materially prejudice the Plaintiff in the prosecution of his 
action, the Judge may order such Defendant to be arrested and im- 
prisoned for a period not exceeding six months, unless and until he 
has sooner given the prescribed security." 

Here there was an order of the Court for payment upon the 
admissions of the Defendant contained in his answer, and the 

(1) 3 Sw. 365, 375. . 
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V.-C. B. extension of time for payment until the 11th of Jannaiyy 1873, 

187S could not alter his liability to pay, or do away with the effect of 

SoBET that which was in the nature of a judgment against him for the 

g^y^ amount. The only remaining question is, whether the Court is 

satisfied that the Defendant intended to leave the country for the 

purpose of defeating this order. Upon the evidence [to which his 
Honour referred] I should be wrong if I expressed the sUghtest 
hesitation or doubt as to the intention to leave the country. That 
being so, the writ was, in my opinion, properly issued ; and the 
other Defendants had a right to prevent W. T. 8d)ey from leaying 
the country. As, however, it has been proposed that he shall 
execute a security for payment of this money, he will be discharged 
upon executing the security. 

Minute of Obdeb : — Upon executing the assignment and undertaking to make 
an afiBdavit as to all deeds, &c., in his possession, &c., relating to testator's estate, 
and to deposit the same with his agents^ let Defendant W. T. Sobey be dischai^ 
from custody. Defendant W» T, Sobey to pay to Defendants John 86bey and 
TJiomas Olver their costs of the writ of ne exeat and of this application. 

Solicitors: Messrs. Sole, Turner , & Turner; Messrs. Ooode, 
Kinffdcn, it Cotton^. 



v.^. B. LEE V. SANKEY. 

1872 P871 L. 8.] 

Dee. 13, 14. ^^^^ ^ Trtut—SolicUor dealing with Trust Estate^Payment to one Trutlet— 

1873 Discharge, 



Jan^i, A firm of solicitors having been employed by the tmstees of a will to 

receive the proceeds of the testator's real estate, which had been taken by a 
railway company, paid over the money to one of such trustees without the 
receipt or authority of the other. The money having been loet to the estate 
by the insolvency and death of the trustee to whom it was paid : — 

Held, that the receipt of one trustee only (though also an executor) was 
not a sufficient discharge to the solicitors for the money which they had 
received by the authority of the two, and that they 'were personally liable to 
make good the loss which had resulted to the trust estate from such improper 
payment. 

1 HIS was a bill by Grace Lee (since deceased), widow and sur- 
yimg trustee of the will of the testator, John Lee, and by her 
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children beneficially interested thereunder^ against the Defendants, Y.-O. B. 
a firm of solicitors, for the purpose of rendering them accountable 1872 
in respect of the trust moneys which had come to their hands lee 
idth notice of the trust, and had been lost by the insolvency saxkvi. 

of the co-trustee, to whom the fund had been handed over by 

the Defendants. 

John Lee, by his wiU, dated the 19th of August, 1847, gave all 
his real and personal estate to his wife, Oraee Lee^'ikud his brother- 
in-law, John Oinder, upon trust to call in and convert into money 
all his personal estate, and to sell and dispose of his real estates, 
and to receive the moneys arising from such sale, and give effectual 
discharges for the same, and stand possessed thereof upon trust to 
permit liis wife to receive the income during her life or widowhood^ 
with a direction for her thereout to maintain his children during 
their minorities ; and from and after the death or second marriage 
of his wife, upon trust for all his children in equal shares. Power 
was given to the trustees to appropriate, without prejudice to 
subisting trusts, all or a competent part of the prospective 
shares of the children for their advancement; and the testator 
appointed iSbraA Lee and John Oinder executors and trustees of 
his will. 

John Lee died in June, 1853, leaving his widow and seven 
children, and his will was proved by both the executors. 

In April, 1859, part of the testator's real estate was sold for 
£1425 to the Margate Baitway Company by the trustees, who 
employed the Defendants as their joint solicitors in the matter of 
the sale, and otherwise in relation to the afiGurs of the testator, 
and, as the bill alleged, the Defendants perused and were well 
acquainted with the contents of the will of the testator, and with 
the rights of his widow and children thereunder. The purchase- 
money, which amounted, principal and interest, to about £1500, 
was received by the Defendants under the authority of John Oinder 
and Qrace Lee as trusteea Out of the moneys so received, £360 
was applied in the purchase of a freehold property, which was con- 
veyed to John Oinder alone ; but after his death a conveyance of 
this property to Orace Lee from John Qinder^s heir-at-law was 
obtained by the Defendants. Another sum of £200 was paid to the 
Plaintiff Emily Curling , one of testator s daughters, as an advance- 
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V.-O. B. raent on her marriage, in pursuance of the proviso for that purpose 
1872 contained in testator s will. 
Lkb John Oinder died on the 30th of August, 1866, insolvent. 

Sanket. ^^ September, 1 866, QroGe Lee applied to the Defendants for an 
— account of the investments of the trust estate, and the Defendants 
furnished her with an account, from which it appeared that 
various sums, amounting to about £800, had been from time to 
time, between April, 1861, and January, 1865, paid to John Oinder, 
the trustees being debited with the moneys as having been paid 
" to Mr. Ginder'' This money having been employed by John 
Ginder in various speculations, and, on his death in a state of 
insolvency, lost to the trust estate, the bill was filed in January, 
1871, by Orace Lee and her children, for the purpose of compelling 
the Defendants, Messrs. Sankey^ to make good the loss occasioned 
by paying over the money to John Ginder alone, without^ as it 
was alleged, the authority or sanction of his co-trustee, the Plain- 
tifif Gra^ Lee. 

The Defendants, by their answer, admitted their employment 
as solicitors by the trustees, and the receipt of the moneys, and 
stated that, so far as they had anything to do with moneys forming 
part of the testator's estate, Oraee Lee acted entirely upon the 
advice of her brother John CHnder^ ratified his acts, and left to 
him the conduct of the business; and that she authorized the 
Defendants, expressly and by her knowledge of and acquiescence 
in what was being done (when she did not specially authorize them 
herself), to look upon and act upon instructions from him, as joint 
instructions from her and him together. It appeared that £700 
of the money was for some time retained in their hands, and 
advanced by them on temporary loans to various clients pending 
final instructions from Ch'oce Lee and John* Ginder (to whom 
they allowed interest, paying it to John Ginder by the joint 
instructions of himself and Grace Lee), and until an eligible per- 
manent investment could be made. The moneys, when paid over 
to /. Ginder, were, as tlie Defendants alleged, with the consent 
and acquiescence of Chrace Lee, invested in the purchase of ships, 
while parts remained uninvested in his own hands. They also 
alleged that part of the moneys received by Grace Lee as income 
consisted, to her knowledge, of profits resulting from such par- 
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chases of ships, and moneys paid by /. Grinder in the way of V.-O. B. 
interest on moneys so retained in his hands. They also alleged i872 
that, upon the death of /. Gtnder, Grace Lee had, to the exclusion ^^ 
of his other creditors, received the whole of his personal estate in « f 
satisfaction of her claim. The Statute of Limitations was also set — 
np as a.hftr to any claim by the Plaintiffs. 

In answer to an averment in the amended bill that Grace Lee never 
gave any instnictiohs as to the £700, and that the money was, in fact, 
borrowed by the Defendants with full knowledge of the trust, and 
used by them in their business, the Defendants denied such 
ayerment, stating that it was entirely owing to the instructions of 
John Ginder and Grace Lee, given by her, as already stated, that 
no permanent investments were made of the money in the names 
of the trustees or either of them ; and that Grace Lee desired that 
as much interest on it as possible should be made. 

In her affidavit, Mrs. Lee denied that she had, expressly or by 
acquiescence, authorized the Defendants to look to instructions 
from John Ginder as instructions from them jointly. She stated 
that in 1861 John Ginder told her that the money was in the 
hands of the Defendants, and that they would pay interest for it 
or invest it She never heard anything further about the invest- 
ment of the money, either from Ginder or from the Defendants. 
Oinder from time to time paid her moneys, which he said were 
for interest in the hands of the Defendants. It appeared that in 
August, 1869, she went to Canterbury, accompanied by her son-in- 
law Edwin Cwrling, and saw one of the Defendants at his ofBce. 
** I said to him, ' You are aware that I knew nothing of the way in 
which the greater part of this money has been expended.' He 
replied that he thought I was aware, and had given /. Ginder 
authority to receive it. I said that I had not done so, and that 
I thought it was his duty to have apprised me of it ... , I 
called his attention to the account, and said, ' You don't begin to 
make payments to my brother till May 6. What does the cheque 
April 29 mean ? You did not pay me that money.' He replied 
that he supposed it had been drawn out for me. I said it was not 
by my authority. He then said, * Did I pay you the two cheques 
for EmUyV I said, * Yes, you gave them to me ; and if my pre- 
sence was required when you settled that business, why was it not 



208 KQUTTY GASES. [L. B. 

y.-C. B. when you paid these sums to my brother?* He said, 'I know 

1872 you did not give your authority, but I quite supposed you knew 

Lee it was being done/ ** 

Saotey. ^^® account given by Mrs. Lee of this interview was confirmed 

— by her son-in-law, who was present at it, and her account of a 

subsequent interview to the same effect was also confirm'Idd by her 

daughter, Hdena Lee^ who was with her. 

The Defendants, by their affidavits, denied that these con- 
versations were correctly stated; and they had filed a concise 
statement, with interrogatories for the examination of Chraee Lee, 
and served her with notice for her cross-examination upon her 
affidavit. From her illness at the time, her answer and cross- 
examination had to be postponed ; and she died on the 29th of 
December, 1871, without having answered the concise statement, 
or having been cross-examined. Edwin Curling and Edena Lee 
had not been cross-examined. 

Mr. Eddis, Q.O., and Mr. JET. J. M. WiOiame, for the Plain- 
tiffs :— 

The Defendants, who were solicitors of the trust, admit the 
receipt of money representing the proceeds of testator's real estate, 
and having, with notice and full knowledge of the trust, permitted 
one of the trustees, their dient, to commit a manifest breach of 
trust, they are liable to the cestuis que trust for the amount lost 
Although in Maw v. Pearson (1) the agent of a trustee was held 
accountable to his employer only, and not to the cestuis que trust ; 
if, knowing that a breach of trust is being committed, the agent 
interferes and assists in that breach of trust, he is personally 
answerable as a participator in the breach of trust : Attomey-Oene" 
ral V. Corporation of Leicester (2) ; and where solicitors have taken 
upon -themselves to receive the trust moneys and intermeddle with 
the performance of the trust, they become liable to make good the 
money to the cestuis que trusty and are subject to the same respon- 
sibilities as trustees : Hardy v. Caley (3) ; Lewin on Trusts (4). 
Being fixed with knowledge of the trust, and notice that the 

(1) 28 Beav. 196. (3) 83 Beav. 365. 

(2) 7 Ibid, lie. (4) 5th Ed, p. 156. 
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nKmeySy of which they constituted themselves borrowers, were y.-0. B. 
trast moneys, they were bound not to part with them for purposes 1872 
inconsistent with the trust, and could only discharge themselves lee 

from liability by paying such moneys into the proper hands v^^JJ^,^ 

pointed out by the trust deed, upon the joint receipt or joint 

authority of the two trustees. 

Mr. Zay, Q.C., and Mr. Hortan Smith, for the Defendants : — 

Assuming that the Defendants, by borrowing the trust moneys 
with notice of the trust, became in any sense constructive trustees, 
no one can enforce against them any liability greater than that 
which they undertook when they received the trust money — ^tliat 
of paying back the inoney with interest at 5 per cent : Stroud v. 
Oicyer (1) ; Ex parte Watson (2) ; Vyse v. Foster (3). They have 
fulfilled their contract by paying back the money with interest, 
and they were not bound to know the state of the assets, and cannot 
be made liable for any misapplication of the fund by J. Oinder, 
whose receipt, as one of the trustees and executors, operated as 
a complete discharge to the Defendants on payment by them 
of the trust moneys : Charlton v. Earl of Durham (4). But 
in any case the claim is barred by delay and acquiescence, as, 
independently of the evidence to shew that Grace Lee knew from 
the beginniug all that was being done and sanctioned the invest- 
ments, she took no step to dispute it from 1866, when she was fur- 
nished by the Defendants with the account, until 1871 ; and even 
where it is perfectly clear that relief would originally have been 
given upon the ground of constructive trust, it is refused to the 
party who, after long acquiescence, comes into a Court of Equity 
to seek that relief: Beeiford v. Wade (5) ; BeU v. Bdl (6) ; Ex 
parte Hasell (7). 

Mr. Eddis, in reply : — 

Charlton t. Earl of Durham is distinguished, as the money 
there was personal estate, and paid to the defaulting party as 

(1) 28 Beav. 130. (4) Law Bep. 4 Ck 433. 

(2) 2 Y. & B. 414. (5) 17 Ves. 87, 97. 

(3) Law Rep, 8. Ch. 309. (6) Lloyd & G. temp. Plunk. 44. 

(7) 3 Y. & C. Ex. 617. 
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y.G. a executor and not as trustee ; and it is expressly stated by Lord 

1872 Haiherley (1), '^ There are good r&asons why the receipt of 

Lee one executor should suffice, as he may be called upon to pay debts, 

8a»key *^^ *^^ ^^ therefore prevails until you can fix the debtor with 

— much more precise notice than we haye here, that the estate has 

been all administered." Here the money was the proceeds of 

real estate devised upon trusts^ of which Defendants were fully 

cognisant, and as the money has been misapplied and lost by the 

conduct of the one trustee to whom alone it was improperly paid 

over, the Defendants are in the position of constructive trustees, 

and bound to make good the loss. The objection of delay does not 

apply, and in any case cannot prevail, the eestuis que truet being, 

for the most part, married women and infants. 



.i<»7S Jan. 14. Sir James Bacon, V.C, after stating the case, and 

referring to the evidence, continued : — 

It is not disputed that the Defendants were employed by and 
acted as the solicitors of the trustees of John Lee'a will ; that in 
their characters of such solicitors they received into their hands 
the purchase-moneys; that they applied part of such moneys 
according to the .trusts of the will with which they were neces- 
sarily acquainted ; that other part of such moneys was invested by 
them in temporary securities, pending final instructions from the 
trustees, or until an eligible permanent investment could be made 
of it. It does not appear that any such investment was ever made, 
but the Defendants allege that at various times and in various 
amounts the whole of the latter sum was paid by the Defendants 
to John Oinder alone, without any further communication with 
Grace Lee. Now the money having been placed in the Defendants* 
hands by the two trustees, they can only be discharged of such 
moneys by the joint receipt or by the joint authority of the two 
persons who had so entrusted the Defendants. The case of the 
Defendants is, that although they took no such receipt, they acted 
under the authority of one of the trustees in making such pay- 
ments as they did make to the other of them. In their answer 

(1) Law Rep. 4 Ch. 439. 
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i(par. 8), they say that O. Lee left to her brother J. Ginder, '' the V.-O. B. 

conduct of the budness, authorizing us to look upon and act upon 1873 

iastnictions from him as joint instructions from her and him lb^ 

together." Upon this matter of fact, there is a direct conflict 

Not only did G. Lee positively deny as well such authority as such 

knowledge of J. Oinder^s acts as the Defendants impute to her, 

Jbut another person {E. Curling) present at an interview in the 

month of August, 1869, between O. Lee and Herbert T. Satikey, 

has deposed to the statement addressed to her by the last-named 

Defendant, ^ I know you did not give your authority, but I quite 

supposed you understood it was being done." The Defendants in 

their evidence, filed several months after the affidavit I have 

last referred to, do not, in my opinion, effectually contradict the 

deposition of Edwin Curling^ for I cannot adopt the'general state* 

^ ment in the 4th paragraph of their affidavit of March, 1872, 

where the Defendant JET. T. Sankey denies that the conversations 

deposed to in the Plaintiff's affidavits are correctly stated, as such 

a contradiction. Weighing the evidence then upon this matter of 

fact, I am forced to the conclusion that the Defendants have 

failed to prove that any such authority as they allege was given 

by Qrcuie Lee to the Defend^ts for making such payments as 

they did to J. Oinder. 

The consequence of thb conclusion is, that the Defendants are 
still liable to make good to the trust estate the amount of trust 
moneys which they received by the authority of the two trustees, 
and from which they have not been discharged by any act or 
authority of the same two trustees. It is well established by many 
^decisions, that a mere agent of trustees is answerable only to his 
principal and not to eesiuis que trust in respect of trust moneys 
coming to his hands merely in his character of agent. But it is 
also not less clearly established that a person who receiyes into 
his hands trust moneys, and who deals with them in a manner 
inconsistent with the performance of trusts of which he is 
cognizant, is personally liable for the consequences which may 
ensue upon his so dealing. And upon this latter principle I think 
the liability of the Defendants is established ; for if I were to 
adopt the allegations of the Defendants, that O. Lee had autho- 
rized them to act under the instructions of J. CHnder (which 

Vou XV. S 2 
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T.-O. B. I cannot do, having regard to the evidence I have mentioned)^ 
1873 such alleged authority conld only be taken as being applicable to 
jj^ the trusts of the n}oney8 which had been deposited with them, 
'* until/' as the Defendants themselves say, '' an eligible per- 
manent investment could be made of it." There is no trace of 
any such investment having been made or even proposed, of any 
communication on that subject having been at any time made to 
ff. Lee, nor any explanation of the circumstances under which the 
various payments were made to /. Oinder : the Defendants insist* 
ing that it was '' no part of their duty to inquire what it was 
intended to do, or to see what was done, with such moneys." It 
was at least their duty, as they themselves have stated, to see that 
the trust funds which they had received went back into the hands 
from which they had received it, or were applied by the express 
direction of the persons who, as they say, were the owners of sach 
money ; and this, it is clear, they have omitted to do. 

It is unnecessary to advert to several topics of defence which 
were suggested. The Statute of Limitations, alluded to in the 
answer, is no ground of defence ; the laches imputed to ChrtMce Lee 
cannot, under the circumstances, be sustained, and could not in 
any case be alleged against the present Plaintiffs ; nor is there 
any reason for the suggestion which the Defendants make, that 
the moneys improperly paid to /. Ginder were invested by him 
in the purchase of ships, which after his death were sold by 
Q. Lee. It was insisted, upon the authority of Charlton v. Eart 
of Durham (1), that the receipt of /. Oinder was a sufficient 
discharge to the Defendants for the moneys which the Defen- 
dants had paid to him. No formal evidence has been adduced 
of any receipt by J. Oinder. But, assuming that this might be 
supplied, the decision referred to cannot govern the present case. 
The receipt of one executor was in that case held to be sufficient^ 
the subject to which it related being personal estate. The late 
Plaintiff O. Lee, and J. Oinder, although they were executors, 
were also trustees and acted as trustees, and in no other capa- 
city. The moneys in question were the proceeds of real estate 
of which they were trustees, and the receipt of one of them alone 
oould not be a sufficient discharge. 

(1) Law Rep. 4 Cb. 43d. 
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I mention these matters only because they were more or less V.-G. B. 
allnded to in the course of the discussion, and not because they 1B73 
have any direct bearing upon the case which is to be decided. lek 

A considerable loss has been sustained ; the cause of that loss ^ankey. 

cannot be imputed to the late Plaintiff O. Lee, or to the present 

Plaintiffs. It must, in all justice, be repaired, and that can only 
be done by declaring that the Defendants are liable to make good 
so much of the trust funds which came to their hands as haye not 
been applied according to the trusts of the will of John Lee, And 
for this purpose the account prayed for by the bill must be 
directed, and the Defendants must be ordered to pay the costs of 
the suit up to the present time. 

Solicitors: Mr. A. C. SpauU; Messrs. Kingtford & Dorman, 
agents for Messrs. Sankey^ Son, dt Flint, Canterbury. 



Jan. 23. 



DE BEITO V. HILLEL. V.-O.B. 

[1869 D. 84J 

Practice — Evidence— Order of the oth of February, 1861, Btde 22 — Notice of 

Examination — Foreign Examination, 

The order of 5th of Fehraary, 1861, Rule 22, requiring the party sum- 
moning a witness to give to the opposite party '' forty-eight hours* notice 
at least of his intention to examine or cross-examine such witness,** will 
not be applied strictly tn the case of an examination taken abroad before 
examiners specially appointed. 

Semble, an objection to a deposition on the ground of irregularity should 
be taken at the hearing when the deposition is tendered in evidence, and 
not by motion to take it off the file. 

1 HIS was a motion on behalf of the Defendant that the deposition 
of the Condi de Samodaes, taken under commission at LiAon and 
filed on behalf of the Plaintiff, might be ordered to be taken off 
the file. 

The suit related to certain transactions in Portuguese bonds ; 
and on the 6th of August, 1872, an order was made for the exami- 
nation, erofls-examination, and re-examination of witnesses on behalf 

8 2 2 
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y.-G. B. of the Plaintiff before two gentlemeni residing at XMo», as special 

1873 examiners. 

De Brtto O^ the 26th of August the Plaintiff's solicitors wrote to the De- 

HiUiKL. fendant's solicitors as follows : — ** In accordance with the order of the 

— * Court for the examination, cross-examination, and re-examination of 

witnesses in Portugal by the commissioners appointed, we intend 

proceeding to Lisbon hj the mail leaving Southampton not later 

than the 9th proximo ; and within a few days after our arrival we 

shall proceed with the examination of the Count Samodaes and 

other witnesses resident in Portugal^ of which we hereby give yon 

notice. If you intend to be present at such examination, we hereby 

give you notice that it will be taken at such time and place as may 

be convenient for the witnesses, and of which you can obtain notice 

from us at the H6tel Durand, Largo de Quewtttta, Luibony where we 

shall stay during the time we are engaged upon the commission." 

On the 17th of September, 1872, the Defendant*s solicitors wrote 

to the Plaintiff's solicitors : — 

** We have not yet received any appointment from the examiners 
to attend before them on the examination or cross-examination of 
any witnesses intended to be produced for examination ; and as yon 
are aware that we intend to be present on behalf of the Defendant 
for the purpose of cross-examination and exercising our further 
rights, we shall require an appointment at such distant time as 
will admit of our being present. Your Mr. Merrimany we under- 
stand, has left for Ltshon—ceLU you inform us whether he received 
from the examiners any appointment before he left or since T 

The Plaintifi's solicitors answered on the 18th : — 

** In reply to your letter of yesterday's date, we must refer you 
to our letter of the 26th of August. Our Mr. Hotcard Bussd left 
London for Lisbon in accordance with the terms of that letter/* 

On the following day the Defendant's solicitors wrote in reply :— 

** Whether the commissioners have appointed any meeting, or 
have agreed to act under the commission, we are in entire igiiioranoe. 
It surely must be obvious to you that the commipsioners, and not 
you, are the proper persons to give notice of any appointment, 
and that we might have gone to Lisbon upon yonr appointment, if 
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we had been foolish enough to do so, and had our journey and V.-aB. 
expenses for nothing. We again protest against the course you 1873 
are adopting, and shall dispute the validity of your proceedings." Dk^Bmto 

It appeared that on the 12th of October, 1 872, Mr. Howard Hillel. 
Biusadf the clerk of the Plaintiffs solicitors, obtained an appointment 
at lAdxm from one of the special examiners for Tuesday, the 15th 
of October, at eleven A.M., at the Bureau of the Finance Minister 
in Luifon, and that he left a formal notice of the appointment at 
the Hotd Durand, addressed to the Defendant and Messrs. Lewis 
it Lewis, his solicitors. 

C!onnt Samodaes, the only witness examined, was examined on 
behalf of the Plaintiff, in the absence of the Defendant and his 
solicitors, on the 15th and 16th of October. 

On the 29th of October Mr. Bussel returned to London, and on 
the 2nd of November he gave notice to Messrs. Lewis dk Lewis 
that the deposition of the Count Samodaes had been filed. In reply 
Messrs. Letms db Lewis gave notice, on behalf of the Defendant, 
that they objected to the filing of the deposition, and requested 
that it be taken off the file, or a promise given that it would not 
be read in the suit. 

The Plaintiff's solicitors having refused to comply with this 
request, the Defendant moved to take the deposition off the file. 

Mr. AmpJdett, Q.C., and Mr. 21 A» Roberts, in support of the 
motion, contended that the deposition was improperly taken, and 
most be taken off the file, as the Plaintiff's solicitors had not com« 
plied with the Order of the 5th of February, 1861, Bule 22, which 
directs that the party requiring the attendance of any witness 
" ahull give to the opposite party forty-eight hours' notice at least 
of his intention to examine or cross-examina such witness." This 
role has been construed strictly, and held to apply even to ex parte 
examinations where the opposite side had no right to be present: 
Ford V. Tennant (1). Although the order contemplated that the 
Court might ''think fit to dispense with such notice," this dis- 
pensing power could not be exercised retrospectively after the 
irregularity had taken place ; and in any case the parties sum- 

(1) nW.R.275. 
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v.-C. B. moning the witness could not themselves dispense with the re- 
1878 quirements of the order. The Defendant's solicitors desired to 

De'brito attend the examination. They took it for granted, as they had 
a right to do under the orders, that before going to Portugal they 
shonld have notice of the time fixed for the examination ; bat the 
letter of the 26th of August was only a notice of the Plaintiff's 
intention to go over to Portugal and examine witnessed and not 
such a notice .as was specified by the 22Dd rule — ** such notice to 
contain the name and description of the witness, and the time and 
place of such examination or cross-examination." The Defendants 
letter of the 17th of September called attention to the fact that 
they had not received any notice to attend ; and as the examination 
did not take place until the 15th of October, the Plaintiff's solici- 
tors had ample time to have given such a notice as would have 
enabled the Defendant's solicitors to attend. 

[The Yice-Chancellob intimated his opinion that the objection 
to the deposition should be taken at the hearing when it was 
tendered in evidence, and not by interlocutory motion.] 

The objection was properly taken at this stage of the pro- 
ceedings, as it would be too late (as in the case of evidence taken 
de hene esse) to object to the deposition on the ground of in^egolarity 
at the hearing of the cause : Dan. Ch. Pr. (1). 

Mr. Kay, Q.C., and Mr. H. M. Jackson, for the Plaintiff, con- 
tended that the Court had power to dispense with the forty-eight 
hours' notice, especially in the case of an examination taken abroad. 
Even if the Defendant's solicitors had received forty-eight hours* 
notice of the appointment, they could not have reached Lvbon in 
time for the examination, so that it was impossible to apply the 
rule to the case of a foreign examination. The letter of the 26th of 
August gave the Defendant's solicitors every possible information, 
and if they had acted upon that information, or announced their 
intention of being present. at the examination, they would have 
received notice at Lubon within the time specified in rule 22. 

They offered the Defendant's solicitors an opportunity of cross- 
examining the witness, but the offer was declined except upon the 

(1) rage 822. 
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terms of having the examination in ohief taken again in the V.-C. B. 
presence of the Defendant's solicitors. 1873 

Mr. Amphlett, in reply. 

Sib Jahes Bacon, V.C : — 

I think that the application is wrong in form, and that the prac- 
tice of the Conrt is misconceived. Assuming that the Defendant has 
reason to complain of what has been done, it is not, and it never 
will be, too late to do justice to that complaint The rule is 
Terj plain. The party who is to be affected by the examination 
is entitled to notice, but in the case of a foreign examination 
it is quite impossible to apply the rule in its very strictest terms, 
and it is for that reason, as I read the rule, that the Court has un- 
qualified power to dispense with the notice which in other cases 
would be required. It is said that the Court must make that 
order beforehand if it makes it at alL But how can the parties 
who are going to Portugal or elsewhere ascertain, at the time when 
they get the order for the examination, that circunastances will 
happen, that a state of things may exist, to make it impossible 
for them to give the notice which the rule requires ? I conceive, 
therefore, that the power which the Court has of dispensing with 
the notice is a universal and general power to be exercised according 
to sound discretion, and that whenever that discretion is invoked, 
the Court has power to dispense with the notice contained in the 
order. Whether any such case will happen, it is not necessary for 
me now to say ; but I might be doing irreparable mischief by taking 
this deposition off the file, having power over the deposition, and 
haying all the inclination as well as all the power to give the fullest 
effect to any reasonable complaint that the party moving can make. 
Whoever has to hear the cause will be able, I am sure, to do full 
justice to the case in that respect, and will not permit evidence to 
be adduced which ought not to be received without qualification or 
cross-examination. If the cause were at the hearing, it might be 
(I do not say it would be) necessary that the cause should stand 
over till the cross-examination of the witness in question, or of any 
other witness, might be completed. The party moving, therefore, 
can be under no disadvantage. There is nothing for him reason- 
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V.-a B. ably to complain of. He says that he has a right to have this 

1878 deposition taken off the file, because the notice mentioned in this- 

P^^^ order was not given. Whether proper notice was given to him or 

„ ^* not will have to be discussed hereafter.' In the meantime, and 

without desiring to anticipate anything, I may say that I find no 

want of good faith on the part of the person who conducted the 
examination. A plain notice was given. The letter of the 26th 
of August^ 1872, full and ample in its terms, apprised the Defen- 
dant exactly of what the Plaintiff's solicitors meant to do, in the 
fairest and most regular way that was then practicable. They could 
not at the time this notice was given fix the day or the time at 
which the examination would take place. They had no means of 
ascertaining it, and if there ever can be a case in which the Court 
should dispense with the forty-eight hours' notice required, it surely 
would be a case in which it was impossible for the parties to 
comply with that requisition of the order. The letter assumes the 
probability, at least, that the Defendant's solicitors would go to 
Portugal, where they would get at the Hotel Durand all the infor- 
mation required as to the particular time appointed. What do they 
do under those circumstances ? There is no answer until the 17th 
of September. [His Honour referred to the correspondence between 
the parties.] It is not said that any advantage is gained or intended 
to be gained ; but upon what is called the strict rule of practice I 
am asked to do what may be irreparable mischief to the persons 
who have got the examination, and no benefit to the party moving ; 
and at the same time all the rights and advantages which that 
party could obtain from the examination would be preserved to 
him by accepting the offer which has been made. It is said that the 
Defendant has a right to be present at the examination as well as 
at the cross-examination of the witness, but it ia impossible to see 
what benefit would result to him by having a right to stand by and 
hear the examination conducted over again. Besides, that would 
prejudge the question, which at present I cannot deal with. The 
first examination was, within the powers which the Court possesses, 
properly taken* and if they were to examine him over again it 
might be said, You yourselves have taken off the file the first depo- 
sition, and supplied another instead of it Looking at the practice 
of the Court, and with every desire strictly to adhere to the rules 
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which have been referred to, I cannot see any reason why I should V.-O. B. 
entertain this application. I d<S see that it would be convenient 1873 
now to make an order which would save the necessity of any dis- ds Bbxto 
cussion upon the subject when the cause comes to be heard — hillbl. 

when, as has been said, the result might be to postpone the hearing 

of the cause in order that the cross-examination might take place. 
Bnt that is removed by the offer made on behalf of the Plaintiff 
to produce the witness for cross-examination ; and in refusing the 
application, the offer which has been made will be recited. 

After some discussion, the order was made in this form : — 

Plaintiff offering Defendant an opportunity of cross-examining 
Count Samodaes, if the offer be not accepted within a week, 
refuse the motion. 

Solicitors : Messrs. Memmauy Powell, & Co, ; Messrs. Leivis & 
Leuns. 



WATSON V. COX. v.^ a 

[1870 W. 57.] 1873 



Practice — Be&cinding Ctmiraci after Decree for Specific Performunce — Jan, II. 

Absconding Defendant, """" 

After a decree for specific performance of a contract to take a lease of a 
house, and an order on further connderation for payment of the sums 
certified to be dne from him (for costs and damages), Defendant havins; 
ahfloonded without paying the amount, the Court, on motion by Plaintiff, 
ordered the contract to be rescinded and all further proceedings in the suit 
stayed, except as to the recovery of the sums already ordered to be paid. 

Motion on behalf of Plaintiffs that an agreement dated the 
5th of May, 1868 (of which specific performance had been decreed), 
might be rescinded, and all further proceedings in the suit stayed, 
except as to the recovery of costs already ordered to be paid. 

The Plaintiffs had agreed to grant a lease of a house to the • 
Defendant, and filed their bill for specific performance. On the 
22nd of March, 1870, a decree was made for specific performance, 
with an inquiry as to title and damages. On the 25th of March, 
1871, an order was made on further consideration that Defendant 
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y.-O. B. should pay the sams mentioned in the certificate, and that Plaan- 
1878 tiffs should execute a lease to Defendant upon payment by him of 

Watsok ^^ ^^ when taxed and the sums mentioned in the certificate. 
The Defendant had absconded without paying the amount ordered 
to be paid by him, and the object of the present motion was to get 
rid of the contract so as to enable Plaintiffs to find a tenant for the 
house. 

Mr. O. W. LawrancBy in support of the application, cited FoUgnio 
Y. Martin (1); Svoed y. Meredith (2). 

Sib Jahes Bacon, Y.C, made the order. 
Solicitors : Messrs. Pawle dt Fearan. 

(1) 16 Beav. 586. (2) 4 Giff. 207. 
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In re BUCKLAND. 0. J. R 

Bankruptcy Ad, 1869, ss, 6, 59, 65, 80, sub-z, 6, «. S2^Bankruptcy Bules, 1870, ^ 
rr, 26, 36 — Irregularity^ Proceedings commenced in wrong Court — Be/usal jan, 27. 
to register Besolutions — Jurisdiction. — 

A petition for liquidatioii was by mistake presented by a debtor to the 
wrong Court. A receiver was appointed, and all proceedings were carried on 
with perfect regularity till just before the second meeting of creditors, 
when the error was discovered. At the second meeting a resolution was 
passed transferring the proceedings to the proper Court The Registrar re- 
fused to raster the resolution, on the ground that the proceedings were a 
nullity. On appeal : — 

The Registrar was directed to register the resolutions, and the proceedings 
to be transferred to the proper Court. 

IHIS was an application that an order made by the Eegistrar of 
the County Court at Greenwich on the 29th of November, 1872, 
whereby the registration of a special resolution passed at a general 
meeting of the creditors of W. T. BucJdand, the debtor in the 
matter, held on the 21st of November, was refused, might be dis- 
charged, and that it might be ordered that the said County Court 
should register the above resolution. 

The debtor, W. T. Buckland, filed his petition for liquidation or 
composition on the 22nd of October, 1872. A receiver was ap- 
pointed, and at the first meeting of creditors, held on the 7th of 
November, resolutions were passed for accepting a composition. 
The second meeting of creditors was held on the 21st of November, 
and between the two meetings it was discovered that the debtor 
resided beyond the limits of the district. 

He resided' in the New Cross Bead. In a list published by the 
Queen's Printers, New Cross was given as in the district of the 
Greenwich County Court, biit the district ended where the Croydon 
Road crossed the New Cross Boad, and the debtor lived beyond the 
limit, and in the district of the London Bankruptcy Court. 

At the meeting of the 21st of November the creditors resolved 
on a liquidation by arrangement, and passed a further resolution 
for the transfer of the proceedings to the London Bankruptcy 
Court. This resolution the Registrar of the County Court refused 
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0. J. B. to register, on the ground that the whole proceedings were a 
1873 nallity. 

In re Tbo Hon. A. Thesiger now moved that the Begistrar might be 

directed to register the resolutions. He cited the judgment of 
Chief Justice BovUl in BeveU v. Phke (1). He referred to Bale 
32 of the Bankruptcy Rules, 1870, requiring the statements in a 
bankruptcy petition to be verified at the commencement of the pro- 
ceedings. That was the time when any objections should have been 
raised. He also referred to the Bankruptcy Act, 1869, s. 80, snVs. 6, 
that every Court having original jurisdiction shall be deemed the 
same Court ; and, sect. 83, that irregularities shall not invalidate 
any proceedings. 

SiB James Bacon, C. J. : — 

It is clear that all the proceedings up to the time when the 
mistake was discovered were perfectly regular, with this exception, 
that by reason of the line of demarcation between the districts 
being drawn in the manner described, the residence of the debtor 
was without the district of the County Court. The question is, 
whether, on this ground, I can treat all the proceedings which 
have taken place as a mere nullity ; and I cannot do so. Various 
proceedings have been taken, meetings have been held and reso- 
lutions passed, and all the leasoning in the judgment in the case 
of Bevell v. Blake seems to apply here. The Court has taken 
possession of the case, and the creditors now desire to proceed with 
it, and to transfer the proceedings to the Ixmdon Bankruptcy 
Court; and why should they not do so? The Act might have been 
expressed in more distinct terms, but the proceedings take place 
under the jurisdiction of the County Court at OreenuncJi until the 
Begistrar discovers what was not before discovered, that the debtor 
lives out of the County Court district. I do not think that is a 
reason for declaring the proceedings a nullity ; and if not, the 
resolutions should be registered, and the proceedings transferred ; 
and I do not feel any difficulty in making the order. Nobody has 
objected to that course ; if anybody should object — ^and I think it 
is right and proper to contemplate that case — I do not think, after 

(I) Law Rep. 7 C. P. 300, 310. 
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the proceedings which have taken place, that such an objection G. J. B. 
could be maintained ; and if not, this transfer should be made. 1878 

I therefore direct the Begistrar to register the resolations, and i^ 
order that thereupon the proceedings be transferred. Bockland. 

I should mention that rule 32 refers to a bankruptcy petition 
alone, but the whole body of rules form but one code, and I find 
there that the statements in the Petition should be carefully 
inyestigated on its first presentation. The remarks made in BweU 
T. Bhke (1) on the subject apply, therefore, in this case with not 
lees force than in that. 

Solicitors : Messrs. Linklater £ Co. 



Ex parfe HAEDING. In re FAIRBllOTHER. CJ.B. 

1873 
Bankruptcy — Reputed Oumerahip — Order and Diaposiiion — Bill of Sale executed ,^^^ 

before, but registered <{fter, the filing of a Petition for Liquidatitm — yA, 1. 

PossesBion of Orantor to continue till Default in Payment on Demand — ""^ 

Bankruptcy Act^ 1869 (32 dk 33 Vict. c. 71), «. 15, «m6-«. 5. 

A bill of sale was executed on the 9tb of Jauuaiy, 1872. Ou the 
23rd of January tbe grantor filed a petition for liquidation. On the 
30tb of January the bill of sale was registered, and on the 12tb of February 
the trustee under the liquidation took possession of the property. The bill 
of sale provided that* the grantor should continue in possession of the pro- 
perty until default in payment ui)on demand of what should be due to the 
grantee. The grantor remained in possession of the property until the 
12tb of February, no demand for piyment or possession having been made 
by the grantee. On that day the grantee authonzed an agent to take 
possession, but no possession was taken by him : — 

ffeld (reversing a decision of the County Court Judge at Manchester), 
that the trustee was entitled to the property as against the bill of sale 
holder. 

Goods comprised in a bill of sale, which entitles the holder to take posses- 
sion upon default in payment after demand, remain, notwithstanding the 
registration of the bill of sale, until demnnd is made in the reputed 
ownership of the grantor. 

Observations upon Ashton v. Blackshaw (2), and Ex parte Iloman (S). 

1 HIS was an appeal from a decision of the Judge of the County 
Court at Manchester. 

(1) Law Rep. 7 C. P. 300, 310. (2) Law Kep. 9 Eq. 510. 

(3) Law Rep. 12 Eq. 598. 
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0. J.B. On the 9th of Janaary, 1872, an indenture was executed 

1873 between Christopher Fairhrother^ a beerhouse keeper, of the one 
Ex parte P^^y ^^^ ^^ brother James Fairbroiher] of the other part. This 
^^^"'o. ^Q^ contained recitals that James Fairhrdher had, on the 2nd of 
Faibbbotueb. January, 1872, advanced to Christopher £20, and had at the same 
time, at his request, entered into a written guarantee with John 
Shipley to secure the payment of £38 due to him by Christopher, and 
that Christopher at the time of such advance agreed with James 
to secure the payment of the £20 and the £38 in manner tJierein- 
after appearing ; and it was witnessed that, in pursuance of the 
agreement, and in consideration of the advance of the £20, and 
of the guarantee having been given, Christopher covenanted with 
James that he, his heirs, executors, or administrators, would on 
demand pay to James, his heirs, executors, administrators, and 
assigns the sum of £20, with interest thereon at 5 per cent, per 
annum, and also would on demand pay to James, his heirs, 
executors, administrators, and assigns, any sum or sums of money 
which he, his heirs, executors, or administrators, might pay in 
respect of the guarantee, with interest at the rate aforesaid : And 
it was thereby also witnessed that in consideration of the 
premises Christopher granted and assigned unto James^ his 
executors, administrators, and assigns, ^all and every the house- 
hold goods and furniture, stock in trade, plate and plated articles, 
household linen, books, china, and other household effects what- 
soever, horses, carts, saddles, harness, and other accoutrements, 
and other goods, chattels, and effects, then being or which thereafter 
should be in or about the dwelling-house occupied by Christopher, 
and his place of business, to have, hold, receive, take, and 
enjoy the said several premises thereby assigned to James, his 
executors, administrators, and assigns, absolutely. The deed 
contained a proviso for reassignment in case Christopher, his 
heirs, executors, or administrators, should on demand thereof 
made in writing by James, his heirs, exeoutors, administrators, or 
assigns, pay the £20, and also all such sums as might have been 
paid under the guarantee, together with interest thereon respect- 
ively. And it was thereby agreed and declared that after defieiult 
should have been made by Christopher, his heirs, executors, 
administrators, or assigns, in payment of the £20 and other 
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moneys contrary to the tenor of the proviso, it should be lawful for 0. J. B. 

JameSf his heirs, executors, administrators, or assigns, to seize and 1873 

take possession of any household goods, furniture, stock in trade, ex parte 

and other goods, chattels, and effects, which should or might ^^^™®' 

from time to time be substituted in lieu of the said household Faibbroiheb. 

goods and furniture, stock in trade, goods, chattels, and effects, or 

which should for the time being be found on the premises, and 

to sell the same, and out of the moneys arising from the sale 

to pay what should be due on Ihe security : And it was thereby 

declared that until default should be made in payment of the 

£20 and other moneys (if any) and interest contrary to the tenor 

of the proviso thereinbefore contained, or until default should be 

made in payment of the interest, it should be lawful for Ohristih 

pher, his heirs, executors, or administrators, to hold, use, and 

possess the premises thereby assigned without any hindrance or 

disturbance of or by James, his executors, administrators, or 

assigns. 

On the 23rd of January, 1872, Christopher filed a petition for 
liquidation by arrangement^ and on the 12th of February, 1872, 
E. B. Sarding was appointed trustee of his property. On the 
30th of January the indenture of the 9th of January was registered 
under the BiUs of Sale Ad. On the 12th of February the trustee 
took possession of the goods and chattels comprised in the inden- 
tore, and on the same day James authorized one Thomas WUde to 
take possession of them under the bill of sale. No demand for pay- 
ment was ever made by James upon Christopher, and there was no 
attempt to take possession of the property. On the 23rd of Feb- 
ruary the trustee sold the goods by public auction. James applied 
to the trustee for payment of £59 7s. 9d., which was the amount 
due to him under the indenture. The trustee refused to pay, and 
an application was made to the Judge for an order for payment. 
The Judge considered himself bound to hold, upon the authority of 
Ashion v. Blaehshaw (1) and Ex parte Eoman (2), that the goods 
were not^ when the petition for liquidation was filed, in the order 
or disposition of Christopher as reputed owner with the consent of 
the true owner, and therefore ordered the £59 Is. 9e{. to be paid to 
James. The trustee appealed. 

(1) Law Bep. 9 Eq. 510. (2) Law Pep. 12 Eq. 598. 
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0. J. B. Mr. Winslaw, for the Appellant : — 
1873 xhe County Court Judge decided against the trustee because 



Exparit he thought that Ex parte Roman (1) was an adoption of the 
y. ™ * dictum of Vice-Chancellor Moling in Ashton v. Blackshaw (2), 

In re ^ ' 

Faibbbotheb. that the order and disposition clause of the Bankmptcy Act does 
not apply to the case of a registered bill of sale. That this is 
not the law is shewn by a series of authorities. In Fre^hney y. 
Carrick (3) it was held that a provision in a bill of sale that the 
grantor should hold the goods until default in payment, was the best 
eyidence that he was in possession with the consent of the true owner. 
In this case the bill of sale was registered. So, too, in BeynoldsY, 
HaU (4) and in Badger y. Shaw (5), it was held that the registra- 
tion of a bill of sale does not prevent the goods comprised in it 
from being in the order and disposition of the grantor as reputed 
owner. Stansfdd y. Cubiit (6) and Spaehman y. Uitter (7) are to 
the same effect The dictum of Vice-Chancellor Malins in Ashtan 
y. Blackshaw is clearly inconsistent with the settled law, and 
it was not necessary to his decision in that case, for there the bill 
of sale was held void as against assignees in bankruptcy, because 
it was not registered. As io Ex parte Homany the facts were very 
different from those of the present case. The bill of sale holder had 
a right to take possession after the commission of an act of bank- 
ruptcy of which he had no notice. He would have no notice of the 
filing of a petition for liquidation for some days afterwards. In the 
present case nothing whatever was done by the Respondent till after 
the trustee was appointed. In the unreported case of Ex parte 
Brown, mentioned in B6hson!s Law of Bankruptcy (8), it was held 
that the registration of a bill of sale did not prevent the appli- 
cation of the reputed ownership clause. The law is, therefore, 
clearly in favour of the Appellant. The goods were in the 
order or disposition of the liquidating debtor as reputed owner 
with the consent of the true owner at the time when the petition 
for liquidation was filed, and the trustee is therefore entitled to 
them. 

(1) Law Rep. 12 Eq. 598. (5) 2 E. & E. 472. 

(2) Ibid. 9 Eq. 510. (6) 2 De G. t& J. 222. 

(3) 1 n. & N. 653. (7) 12 C. B. (N.S.) 659. 

(4) 4 Ibid. 519. (8) 2nd Ed. p. 419. 
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3fr. Fmby Knight^ for the bill of sale holder : — 0. j. B. 

It must be admitted that the observations of Yice-Chaneellor ^^78 
MalinB are somewhat at yarianoe with the common law cases. But Ex parts 
what His Honour is reported to have said (1) as to Stansfdd y. ^>'°"'' 
(hihitl (2) is ccMisistent with MarHndale y. Booth (3), where it was Faiiubotiier. 
held that tiie sheriff could not seize goods though the debtor who ^^ 
had assigned them continued in possession of them. There is 
nothing in the report of Ex parte Homan (4) to shew that the bill- 
of sale holder, when he took possessioni had no notice of the petition 
for liquidation. In that case your Honour distinctly referred to 
Ashton y. Blaehhaw (5) with approval. The dates in the present 
case are very similar to those in Ex parte Homan. It is very 
material to look at the dates. Some interval must always elapse, 
between demand and possession. At law it has been held that a 
demand must be reasonable ; time must be given to the debtor to 
find the money. A great part of the property was furniture, and 
to that the doctrine of reputed ownership does not apply : Be 
Hawkins (6). 

SiK James Bacon, C.J. : — 

This appeal raises a question with regard to Ashton v. Blaeh" 
show and Ex parte Homan. I think that the decisions in both 
those cases have been strangely mistaken. The decision of Yice- 
Chanoellor Malins in Ashton v. BlaeJcshalv is clearly in accordance 
with well established law. My decision in Ex parte Homan has 
been misunderstood. There is probably an error in the report, but 
if I said what is there attributed to me as to the effect of the 
decision in Ashton v. Blaekshaw^ 1 should desire to recall it But 
my decision in Ike parte Homan was clearly in accordance with the 
law as long established. The main argument in that case was 
that the execution of the bill of sale was in itself an act of bank- 
mptcy, and my decision turned upon that point. It appears from the 
report (7) that the bill of sale was executed on the 7th of July, 
and that on the same day, but afterwards, the debtor filed a peti- 

(1) Law Bep. 9 Eq. 517. (4) Law Bep. 12 Eq. 698. 

(2) 2 De G. & J. 222. (5) Ibid. 9 Eq. 510. 

(3) 3 B. & Ad. 498. (6) 20 W. B. 110. 

(7) Law Bep. 12 Eq. 601. 
Vol. XV. T 2 
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0. J. B. tion for liquidation. On the 8th of Jaly a demand for payment of 
1873 the money was made in accordance with the terms of the bill of sale, 
^iparu ^^^9 default in payment being made^ possession was taken on the 
Habddig. game day. The bill of sale was registered on the 19th of July, and 
Faibbbotheb. ^^ goods were sold on the 18th and 19th of July. The debtor 
"^ was adjudicated a bankrupt on the 26th of July, the adjudication 
being founded upon the failure to comply with the requirements of 
a debtor's summons which had been served on the 2nd of July. 
There was no suggestion that the creditor, when he took posses- 
sion, knew of any act of bankruptcy. From the time that posses- 
sion was taken all question of order or disposition was at an end. 
The sale took place before the adjudication of bankruptcyi and the 
transaction was thus comjiAeted. The only aot of bankruptcy upon 
which the adjudication was made was the failure to obey the 
debtor's summons. The case was, thereforoi one of a valid bill of 
sale duly registered and acted upon, and the creditor's title per- 
fected by taking possession and sale before adjudication of bank- 
ruptcy or notice to the creditor that any act of bankrupti^' had 
been committed. That was the ground of my decision in that 
case, and it is clear, from the subsequent case of Ex parte Brown, 
mentioned in Mr. Bdbson^s book, that I had no intention of de- 
ciding that the registration of a bill of sale prevents the operation 
of the reputed ownership clause. There is nothing in the decision of 
Yice-Ghancellor Medina in Ashton v. Blaekshaw (1) inconsistent with 
this. In the present case the goods were in the possession of the 
debtor as reputed owner at the commencement of the liquidation 
with the consent of the true owner, and the title of the trustee 
must, therefore, prevaiL The order of the County Court Judge will 
be discharged, and the trustee must have his costs in the Coart 
below. 

Solicitors for the Appellant : Messrs. Phdps & Sidgwicky agents 
for Messrs. SoUe^ Shipman^ dk Seddon, Manchester. 

Solicitors for the Respondent: Messrs. CovodeU^ Orundy, A^ 
Browne^ agents for Messrs. Toy & Broadbent, Ashton-under-Lyne. 

(1) Law Rep. 9 Eq. 510. 
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McKEWAN V. SANDERSON. v.^ m. 

[1872 M. 198.] ^??. 

PUa — Fraudulent Preference — Avermenia. 

A plea UiAt the Plaintiff's claim is founded on a contract giving the Plain- 
tiff a fraudulent preference over other creditors of a debtor in liquidation, 
must aver that proceedings in the liquidation had commenced or were immi- 
nent when the contract was entered into. 

Plea. 

The Plaintiff saed as the registered public oflScer of the London 
and Cowdtf Banking Company. 

The aUegatioQS of the bill were to the following effect : — 

In Majy 1864» JameB Sanderson^ the brother of the Defendant, 
opened an account with the Bolbom branch of the Plaintiff's 
bank, and in the usual course of business the bank discounted bills 
for him. 

At the end of August and the beginning of September, 1870, 
James Sanderson was indebted to the bank to the amount of 
£6800, against which sum the bank held acceptances which they 
liad discounted for him. He was then in difficulties, and proposed 
to make some arrangement with his creditors for liquidation, and 
desired that the bank should not prove or put forward their claim 
against him, or come into competition with his other creditors, or 
make him a bankrupt, and that they should not, by pressing the 
other drawers or acceptors, diminish the amount which might be 
recovered from them. The Defendant was in some way interested 
in carrying out the arrangements with James SandersonCs creditors, 
and in keeping him out of bankruptcy and diminishing the 
claims on his estate, and he, in fact, subsequently paid the com- 
position which the creditors agreed to accept in discharge of their 
debts. 

In September, 1870, an arrangement was come to by which the 
bank were to forbear pressing James Sanderson^ and the Defen- 
dant was to guarantee that the bank should not lose more than 

£2000 on the account This arrangement was embodied in a 
Vol. XV. U 2 
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y..G. M. letter addressed to the trustees of the bank and signed by'the 

1873 Defendant. 

ifnR^Aw The letter was as follows : — 

^''^:^^'' « 7th Sept, 1870. 

" Gentlemen, — Keferring to the statement shewing a list of 
acceptances to the drafts of Mr. James Scmdersan and acceptances 
of Mr. James Sanderson to various drafts, amounting in the aggre- 
gate to the sum of £7218 Is. 4(Z., under discount with your bank, 
and the various good considerations, I hereby guarantee the bank 
that the ultimate loss to the bank in respect of the said acceptances 
and drafts shall not amount to more than the sum of £2000. 
And I hereby undertake to pay to the said bank, within nine 
months from this date, such sum as shall be found to be then dne 
to the bank in respect of acceptances and drafts beyond the loss 
above mentioned, viz., £2000 ; and I farther undertake to sign 
such further or orther guarantee embodying the terms of this 
guarantee and arrangement to he settled and appraved by our 

respective solicitors. 

" Yours obediently, 

*^ Witness, A, E. Miller, " Oeo. Sanderson. 

6, Old Jewry, E.C.*' 

In consideration of the guarantee the bank forbore to take 
proceedings in bankruptcy against James Sanderson, or to prove 
against his estate, and his affitirs were liquidated by arrangement 
with and for the benefit of his creditors. The Defendant proved 
against the estate for £1149 18^. lid He gave no further 
guarantee. 

Certain dealings then took place between the parties by which 
the liability on the bills had become reduced to £5175 lbs. Id^ 
and certain letters were set forth in the bill in whK^ the Defen- 
dant had authorized such dealings, as well as some coniespondence 
in which the bank endeavoured to obtain some settlement of the 
remaining liability. 

The bill then stated that the Defendant alleged some injudi- 
cious dealings with the bills, and that the investigation of die troth 
of his allegations would involve a separate investigation of the 
facts regarding each bill, and such questions could not be con* 
venienUy decided at common law, and that the facts regarding 
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them were complicated and could not be dealt with except by the y.-c. H. 
€oart . 1878 

The prayer was for a declaration to the effect that the moKvwak 
Defendant was liable to pay the sum of £6896 88. 4(2., deducting 
JC2000 ; and for consequential relie£ 

The Defendant pleaded to the whole bill The plea contained 
the following averments :^* 

Jamei Sanderson was at the date of the guarantee in em- 
banassed circumstances; and had a large number of creditors, by 
whom he was threatened with proceedings in bankruptcy, and 
in order to avoid such proceedings it was proposed or contem- 
plated by James Sanderson that a petition for liquidation under 
the Bankrupiey Ad should be presented and a special resolu- 
tion of his creditors passed, whereby, or by virtue whereof he 
might be released from his debts without being adjudicated bank- 
rupt; the proposed arrangement for creditors required for its 
validity the concurrence in its favour of a certain majority in 
number and value of the creditors of James Sanderson^ and such 
majority in number and value could not have been obtained in 
face of the opposition of the bank ; and the bank threatened and 
intended to oppose the arrangement proposed by James Sanderson 
for the liquidation of his debts, and in order to get rid of the 
opposition of the bank as a creditor of James Sanderson, he 
•entered into the agreement set forth in the bill. Jam£s Sanderson 
had many creditors besides the bank^ to whom the arrangement 
between the bank and the Defendant was not made known before 
<nr at the time of its being entered into, and the arrangement 
was made without their knowledge or consent. The bank, in con- 
sideration of the agreement, withdrew or withheld opposition. 
The Plaintiff, as public officer of the bank, in October, 1871, 
^commenced an action at law against the Defendant to re- 
cover the amount alleged to be due to the bank under or by 
virtue of the guarantee, and had by the declaration claimed, by 
virtue of the guarantee, £3000. The Defendant appeared, and 
pleaded to the action that the agreement in the declaration, which 
'Was the same as that in the bill, was made between the bank and 
the Defendant without the knowledge and consent of the creditors 
of James Sanderson, who were to be bound and affected by the 

U2 2 
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V.-O. M. proceedings in the Bankruptcy Court, and for the purpose of 
1873 giving the bank a fraudulent preference over other creditors of 

HcKewan tTames Sanderson contrary to the form of the statute in such case 
made. The plea was heard on demurrer on the all^ation that 
it was bad in substance. A judgment was given against the 
Plaintiff's demurrer and in &vour of the Defendant on the plea. 

The plea to the bill then pleaded, that under the circumstances 
the agreement was one made between the bank and the Defendant 
without the knowledge or consent of the creditors of Jamea Sander- 
son, who were to be bound and affected by the proceedings in the 
Bankruptcy Ciourt, and a fraudulent preference over other creditors 
of James Sanderson^ 

Mr. Glasse, Q.C., Mr. CottreU, and Mr. jB. Vauffhan WiUiams (of 
the Common Law Bar), in support of the plea : — 

The only equity alleged by the bill is, that the matter is too 
complicated for a Court of Common Law. But the Plaintiff in 
fact only comes to this Court because he has tried and failed at 
law. 

The case, as appearing from the bill and the plea, results in the 
bank being paid in full, deducting the £2000, and not coming in 
to vote as to whether a composition should be accepted. It is in 
effect buying off a creditor who might prevent the arrangement 
being carried out ; and that is what is called a fraudulent pre- 
ference, whether the creditor is bought off by means of the 
debtor's estate or otherwise: HdB v. Dyson (1) ; and it is open to 
any one to take this objection to a transaction, even if he is a 
party to it : Jaehnum v. Mitchell (2), or though the arrangement 
merely gives an additional security to the creditor to be benefited 
by it: Ex parte Sadler and Jaekson (3). These cases simply carry 
out the principle of Mawson v. Stock (4), and Mare v. Sandford (5) 
is a recent case of the same description. A similar plea was also 
upheld in Dauglish v. Tenneni (6). 

[The Yice*ChanC£llob : — Is it averred anywhere in the plea 
that any proceedings in bankruptcy had commenced or were im- 

(1) 17 Q. B. 785. (4) 6 Ves. 300. 

( 13 Ves. 581. (5) 1 Giff. 288. 

(^) 15 Ibid. 52. (6) Uw Kep. 2 Q. B. 49. 
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minent on the 7th of September, 1870 ? If snch allegations were y.-0. M. 
contained in the bill it would be a ground for demurrer.] 1873 

It is immaterial whether there were any bankruptcy proceed- MoKkwak 
iugB pending or not. If proceedings were pending the P]ainti£fs SANDKBsoir. 
would be part of the statutory constituency for deciding upon 
accepting the composition. But if not, it was an arrangement 
such as would leave the bank in the position of a creditor, and yet 
give them an advantage over the other creditors. Unless the 
transaction amounted to a purchase of the bank debt by the 
Defendant, so as to put it out of their power to claim against 
the estate of James Sandenan, it cannot stand, even though no 
proceedings had commenced. 

As the arrangement stands, the indorsers of the bills are pre- 
judiced by it. 

Mr. Cotton, Q.O., and Mr« Waller^ for the FlaintifiT, were not 
called upon. 

Sib B. Malins, V.C. :— 

I think this plea must be overruled. It is a very important 
case for the bank, and under a different state of circumstances I 
possibly should have come to a different conclusion. 

The transaction as stated by the bill is this : The Plaintiff is 
the registered public o£Scer of the London and County Bank, In 
the month of May, 1864, James Sanderson, who I suppose must 
have been a trader, opened an account with the London and County 
Bank. ^ In the latter part of 1870 the bank were holders of a 
great number of bills, of some of which James Sanderson was 
acceptor, of some of which I suppose he was the drawer, and of 
some of which the indorser. They amounted together to £7218. 
It seems the bank were uneasy at the state of the account, and 
threatened proceedings against James Sanderson in bankruptcy. 

In this state of things James Sanderson^ s brother, the Defendant, 
says in substance, " You hold these bills, and if you will forbear 
taking proceedings in bankruptcy against my brother I will 
guarantee that within nine months, whatever you recover on the 
bills, you shall not lose more than £2000, and I will pay the 
whole amount due upon the bills less £2000." 
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y.-a M. [His Honour then lead the goarantee set forth in the bill and 
1878 the statements relating to it, and continued : — 1 

ISjSmwas ^"^ b^ does not state when the liquidation commenced, or 
whether it was pending at that time, or whether it was done by 
arrangement long after, though it is plain that there was some 
kind of arrangement between James Scmderaan and his creditors 
afterwards. Then the bill states that the arrangement between the 
bank and the Defendant at the date of the guarantee was, that the 
bank were to do what they could to procure payment of the bilk 
firom the other persons liable, and that they proceeded in their 
discretion, and in most part with the ccmcurrence of James Sander- 
son and the Defendant, to realize the bills, and that the claims of 
the bank against James Sanderson were reduced to £5176. Then 
it states that no payment has been made by the Defendant on 
account of his guarantee. 

[His Honour then stated the effect of the prayer, and con- 
tinued-: — ] 

It appears by the plea that an action on the guarantee has 
been brought by the London and Cowdy Bank against the De- 
fisndant in this cause, and that there has been a plea and a 
demurrer, which demurrer has been overruled. The action, there- 
fore, is now pending on this guarantee. I giye no opinion as 
to whether this is a proper case for law or equity, and I giye no 
opinion as to the law or the equity. That will have to be oob- 
sidered hereafter ; but the groond of this plea is that there was an 
improper arrangement between the debtor and his creditor to the 
detriment of the other creditors, and the doctrine of this Court is 
appealed to which was laid down so repeatedly by Lord Eldon, and 
finally in the case, always referred to, of Jaehman y, MUchdl (1)^ 
It is a doctrine founded on the soundest principles, namely, that 
whenever there are proceedings in bankruptcy or insolvency, or 
any arrangement between a debtor and his creditors generally, 
and one of the creditors stipulates either for the payment of a 
greater dividend to him than is paid to the other creditors, or for 
any collateral advantage whatever, even such as giving the right 
to purchase a horse, or any advantage whatever not common to the 
creditors, any payment made will be ordered to be repaid, any 

(1) 13 Ves. 581. 
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secoritj giren will be ordered to be given up, and this Conrt will y.-0. K. 
treat the whole thing as fraudulent against the other creditors ; 1878 
and anything done in favour of the creditor who ] obtains this BfioKxwur 
advantage wiU be set aside by this Court That principle has fli^TTFrnwrnr 
been frequently acted upon. I refer to Jadcmcm y. MiteheU (1) -^ 
because it has been eited, but Qeere y. Mare (2) is a case on the 
point at law ; and finally, it was very much considered by Vice- 
Chancellor Stuarl in Mare y. Sandford (3), which, as well as some 
other cases, arose under the same bankruptcy as Qeere y. Mare. 

Mr. Qla$8e yerj much relied <m the case of EaU y. Dyson (4), 
which certainly goes on the yery broad principle that wheneyer 
any bankruptcy proceedings are commenced, even although the 
person getting the advantage has not been a party, the principle 
must apply, and he would fail in attempting to assert his right to 
any security which he might have secured. 

If therefore in this case, on the 7th of September, 1870, when 
this guarantee was given, there had been any pending proceedings 
in bankruptcy or liquidation, I do not express any opinion what 
the result would have been, because I have not heard Mr. CoUon 
or Mr. Waller ; but this bill being met by plea the pleader is 
bound to aver &cts which are a bar to the PUuntififs bill ; and 
in order to bring this case within the doctrine of HaU v. Dyson, 
it is absolutely necessary that it should appear before the Court 
that there were proceedings pending at that time, or that they 
were so imminent that they might be considered as virtually 
pending. I therefore asked counsel to point out any averment 
in the plea that there were any proceedings of the kind so imme- 
diately after the guarantee, that I could consider the guarantee a 
violation of the rights of creditors. There is no such averment, 
and for all that is averred, it may have been two years before any 
proceedings were taken to make an arrangement between Jcanes 
Sanderson and his creditors. I confess I think it most probable, 
if I were to go upon conjecture, that it was so ; because I infer 
that the London and County Batik were the largest creditors, and 
the Defendant, for considerations which were valuable to him at that 
time, namely, for the purpose of rescuing his brother by entering ^ 

CI) 13 Vw. 581. - (3) 1 Gi£f. 288. 

(2) a H. & C. 339. (4) 17 Q. B. 786. 
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v.-G. M. into this guarantee, probably did postpone the evil day and enable 

1878 him to go on for a considerable time. 
MoKbwah ^^ P^®^ ^ therefore totally wanting in the only averment 

^ ^' which conld be a defence to the suit, and on that ground I think 
Sanbkbson. 

— the Defendant fails to bring his case within any of the authorities 
which have been referred to, and the plea must be overruled. 

Solicitors : Messrs. Deane & CJifM ; Mr. /. 22. MiUer. 
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v.^. M. In re NATIONAL EQUITABLE PROVIDENT SOCIETY. 

1873 WOOD'S CASE. 

Company — ConditUnial Application for Shares — Allotment — Contributory— 
Damages — Costs as between Solicitor and Client — Companies Act^ 18<)2, 
s. 35. 

A, signed an application for shares in a company upon condition that he 
should be appointed secretary, and his aoceptanoe of the office was to be sub- 
ject to further inquiries, which he had caused to be made respcctiog the 
position of the company. The' shares were allotted the next day, but A.t in 
consequence of information he received, declined the appointment, and 
required that the allotment should be cancelled. The company was wound 
up voluntarily, and A*s name was placed on the list of oontributories :— 

Heldf that the application for shares was conditional, and the condition 
not having been fulfilled, AJs name must be removed from the register and 
list of contributories, and as he had been placed there without any justifica- 
tion, he must receive costs as between solicitor and client by way of damages, 
under sect. 35 of the Companies Act, 1862, for the extra expenses incurred by 
him. 

JLHIS was a motion on behalf of Henry Richard Hugh Wood, of 
Birkenhead, Chester, that his name might be removed from the 
register of members in the National Equitable Provident Bocidy, 
Limited, in respect of 120 shares. 

The company was registered in September, 1869, having for its 
object the receipt of deposits of moneys at interest, to be employed 
in loan transactions, and on the 25th of November, 1872, a resoln- 
tion was passed for winding up the company voluntarily, and 
Mr. William Slater was appointed liquidator for the purpose. 

The applicant, Henry B. H. Wood, stated in his afiSdavit that he 
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had been a Iieatenant in tlie navy, bat left the service in 1871. In y.-o. M. 
October, 1871, being desirous of obtaining some employment on 1873 
«hore, he inserted an advertisement in a newspaper, and received ^^ood's Oabb. 
an answer from John WdO, the then secretary to the above society, """ 
stating that he was about to retire, and that the society wanted a 
secretary in his place. In consequence of this communication he 
appointed to go to Leicester on the 18th of December, 1871, to 
meet Mr. WdUy and to ascertain the nature and position of the 
society. Upon arriving at Leicester from Birkenhead he was 
met by Mr. Wall and the manager of the company, who resided 
together, and who invited him to dine with them. After dinner 
the books of the society were shewn to him, from which he was 
unable, by reason of his inexperience of business, to obtain any 
useful information. He was given to understand that if he accepted 
the post of secretary to the society he would be required to take 
120 shares of £5 each, which would bear a guaranteed interest of 
7 per cent, and that he would have a progressive salary com- 
mencing at £100 per annum. Mr. Wood informed Mr. Wall and 
the manager that he should not make up his mind as to accepting 
the situation until he had seen a gentleman named Eobson, who 
resided in Leicester^ and to whom he had a letter of introduction. 
He was detained so long at the office of the society that when he 
called upon Mr. Hchson that gentleman had left his office for the 
day. He however left a letter for him, requesting him to examine 
the books of the society on his behalf, and he then returned with 
Mr. WaU and the manager of the society to their office, when 
they produced a document for him to sign, which he understood to 
be an agreement to take shares to the amount of £600 if he 
became the secretary. After being much pressed upon the subject 
he at length signed the paper on the distinct condition and under- 
standing that it was not to be made use of unless, after hearing 
from Mr. Sdbson^ he should accept the secretaryship, and that he 
would communicate his decision as soon as he had heard from 
Mr. Hdbsan. He then proceeded to the railway station accom- 
panied by Mr. WaU and the manager, and returned to Birkenhead 
the same night. 

On the 20th of December he received from Mr. WaU the follow- 
ing letter : — ^^ Dear Sir, — ^I enclose you notice of allotment for the 
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y.-G. M. 120 A shares you applied for yesterday, and by this post I forward 

1873 you agreement ; if it meets with your approval, please sign and 

WoodToase. i^tum it^ and I will forward you a copy in due course.'' Enclosed 

in this letter was the notice of allotment and the agreement^ and 

by these he learnt for the first time that, in yiolation of his agree- 
ment, the document he had signed bad been made use of far the 
purpose of allotting him 120 shares in the society. Mr. Wood 
on the same day received from Mr. Bobson a letter, stating that 
he had been to the oiEce of the society, and had made inquiries, 
and found that their capital was between £2000 and £3000 ; that 
they borrowed money at 7 per cent., and lent it out in small sums 
at 12^ per cent,, so that their net profits could not be more than 
£100 per annum, and under these circumstances they would not 
be able even to pay his salary, and he advised him to have nothing 
whatever to do with the society. On the 26th of December,. 
Mr. Wood wrote to Mr. Wall, declining the appointment of secre- 
tary to the society, and requesting that the allotment of shares- 
might be cancelled. To this Mr. WaU answered, on the 27th of 
December, by the following letter : — " Dear Sir, — I cannot cancel 
your shares after notice of allotment has been sent. Your shares 
were applied for conditionally that we appointed you, which we 
are prepared to do, and as the time expires to-morrow on which 
you agreed to pay them, you will please forward cheque for the 
amount, when the warrants shall be forwarded you." 

Mr. Wood then consulted his solicitors, Messrs. Frodsham dt 
Nicholson, of Liverpool, who on the 29th of December, 1871, wrote 
to Mr. WdU, demanding that the allotment of shares should be 
immediately cancelled, in de&ult of which they would hold the 
directors, manager, and secretary, responsible for all damages and 
expenses caused to Mr. Wood by their refusal. No answer was 
received to this letter, and Mr. Wood believed that the allotment 
had been duly cancelled until he received a letter on the 7th of 
December, 1872, with a notice from Mr. Slater, the liquidator,, 
informing him that he was included in the list of oontributories of 
the society, and a demand for payment to him within, ten days of 
the sum of £600 in respect of the 120 shares so allotted impro- 
perly to him. 
Mr. WaU, by his affidavit, after setting out the application by 
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Mr. Wood for the appointment of secretary^ which he said was V.-O. M. 
made in answer to an advertisement by hinii and not in conse- 1873 
qnenee of an advertisement inserted by Mr. Wood, stated that woodTcase. 
when Mr. Wood examined the books of the society he expressed 
himself satisfied therewith, and he signed the application for shares 
without any condition being specified that it was to be sub- 
ject to what he should hear from Mr. Hclbson ; that Mr. Wood had 
expressed his satisfaction at being appointed secretary, and had 
requested the letter of allotment and the agreement to be for- 
warded to him to sign ; that he, Mr. Wall, being duly authorized 
to allot shares, had filled up the letter of allotment to Mr. Wood, 
and had sent it to him in the ordinary course of business. 

This evidence was confirmed by Mr. Clark, the manager of the 
company. 

Mr. Higgins, Q.C., and Mr. Bryden, in support of the motion : — 

This ia a purely Tolimtapy winding-up of the company, and is 
therefore not affected by the decisions in cases of winding-up 
mider the direction of the Court. We have three grounds of ob- 
jection to the name of Mr. Wood being placed upon the list of 
contributories. In the first place, there was no application for 
shares in which the company was entitled to act. The application 
was entirely conditional upon Mr. Wood accepting the office of 
secretary. 

Secondly, we say that Mr. Wood repudiated the allotment of 
shares before his name was placed upon the register of share- "^ 
holders ; and, thirdly, we say that there was no binding allotment 
of shares ; the allotment paper was merely filled up by the secre- 
tary, and this was done before there was time for any meeting of 
the directors to be held, or any formal allotment to be made. This 
case 18 not bound by the decision in OaJces v. Twrquand (1), be- 
cause there has been no order made for winding up the company. 
All these transactions took place before the 27th of November, 
1872, when the resolution was passed for the voluntary windiDg-up 
of the company. We say, moreover, that Mr. Wood was induced 
by trickery and undue influence to sign the application for shares, 
and that the Court must set the whole affair aside. 

(1) Law Rep. 2 H. L. 325. 
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\A). M. Mr. Cotton, Q.O., and Mr Inee, for the liquidator : — 
1873 rpj^^ question upon this motion is one of fact, whether or not the 



Wo od's O Att. appointment was made conditionally upon Mr. Wood being ap- 
pointed secretary ; but even if it were conditionally, we were ready 
to perform the condition. However, the evidence of Mr. Wood, 
which is entirely unsupported, is contradicted by Mr. WaB and 
the manager of the company. His subsequent repudiation of 
the shares does not affect the question, since the allotment was 
actually made, and we shew by the evidence that the secretary, 
Mr. Wall, was duly authorized by the directors to fill up the 
allotment paper. This question is therefore concluded by the 
decision in Oakes Y.Turquand (1), before the House of Lords; but, 
under any circumstances, it was the duty of Mr. Wood to take 
proceedings to have his name removed from the register. All that 
took place was that his solicitors wrote to the company upon the 
subject^ but no further step was taken, and the liquidator, finding 
his name upon the register, was justified in placing him on the list 
of contributories. 

Sir B. Malins, V.C. :— 

I not only do not disbelieve Mr. Wood's statement, but I believe 
every word he has sworn by his affidavit to be strictly correct, and 
upon that statement I think I am bound to disbelieve, and do dis- 
believe, as far as it is^ necessary for me to do so, the witnesses who 
have made affidavits on the other side. However, it is not neces- 
sary for me to refer to that, because the transactions plainly shew 
that this young man has been imposed upon ; and I am very sorry 
to find that the liquidator, who has only an official duty to perform, 
should have thought it any part of his duty to interfere to fix 
upon this young man liability on account of the fraud which has 
been committed upon him. 

Now, what are the transactions in this case ? Here is a gentle- 
man who has been in the navy ; he has command of a few hundred 
pounds and wants employment. Whether he advertised for em- 
ployment himself, or answered the advertisements of the society, 
does not matter ; but they offer to him a situation of £2 a week. 

(1) Law Rep. 2 H. L. 325. 
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They issue an adveriisementy not for the lond fide purpose of getting y.-G. M. 
a secretary, but, as I believe, for the purpose of inducing some 187» 
unwary person upon whom they could impose, to advance his capital iivood'b Casb. 
under the colour of giving him employment. This gentleman, 
deceived by the letters or advertisements — ^I care not which — of this 
society, goes from Birkenhead to Leicester on the 18th of December, 
1871. Of course it is part of the scheme to make his visit most 
agreeable to him, so he is met at the railway station by the secre- 
tary and manager ; they take him to their house ; he is hospitably 
entertained and invited to dinner ; he is shewn the books, of which 
he could form no sort of opinion as to whether they were true or 
false ; and having had his dinner, he is again escorted by these 
people to the station on his return ; but he swears (and I entirely 
believe what he says) that this Mr. WdBf the secretary, and Mr. 
Clarke the manager, did an act which is condemnatory enough of 
their conduct. Snowing that his sole object was to get employment 
in this concern, they pressed him on the same day to do that which 
on no account should they have allowed him to do, namely, to sign 
an application for 120 shares in this company, which involved the 
employment of £600. On that subject he says: ''Mr. WdU emd 
the manager detained me in conversation at the said office for a 
considerable time, with the design (as I now believe) of preventing 
my seeing Mr. Hchson ; and, owing to their so detaining me, it was . , 

nearly six o'clock in the evening before I reached the office." Be 
it borne in mind, they knew he had a letter of introduction to 
Mr. Hobson ; they knew that on Mr. Hobsona advice he intended to 
rely; they knew that Mr. Hdbson was not accessible and not in 
Leicester at that time of day ; and knowing that he had not an 
opportunity of seeing the only person who was to advise him, they 
did this : they accompanied him to Mr. SohsorCs office to shew 
him the way, and returned with him to the office of the society, 
when they produced a document which they pressed him to sign, and 
which he understood to be an agreement to take shares in the 
society to the amount of £600 if he became its secretary. His 
only object was to become secretary, and the very nature of the 
transaction shews that the application was conditional. At that 
time he was disposed to accept the situation if Mr. Hdbson should 
advise him to do so ; and believing, as he was told, that his signa- 
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y.-C. H. ture to the document on that occasion would expedite matters in 
1873 the event of his deciding on taking the situation, and being mach 
Wood's Case, pressed by Mr. Wall and the manager so to do, he signed the 
document on the distinct condition and understanding with them 
that such document was not to be made use of or acted upon 
unless, after hearing from Mr. Bdbson, he should accept the secre- 
taryship, and that he would communicate his decision to Mr. Wall 
as soon as he had heard from Mr. Hdbsan. He then proceeded to 
the railway station, and returned to Birkenhead the same night 
Mr. WaU and the manager accompanied him to the railway station, 
and the last words he said to them were to the effect that he could 
not decide until he had heard from Mr. Sdbion. 

Then it appears that on the 20th he had a letter from Mr. 
EdbsoUy who came to the conclusion, on looking at the books 
(which was the only conclusion that he could possibly arrive at), 
that this society never could have any success, and that it could 
not possibly make more than a profit of £100 per annum, and 
therefore he advised the applicant to have nothing whatever to do 
with it. The next thing is that the secretary, who in this was 
guilty of a most improper act, first in obtaining this application 
for shares, knowing that it was to be upon the condition, not of 
their being willing to give him the secretaryship, but of his 
accepting^ writes on the 19th a letter making an allotment to him 
of 120 shares ; and this is the transaction upon which it is sought 
to fix upon him the liability to stand as a shareholder of this 
company. 

A correspondence is then carried on between the parties. 
On the 26th, Mr. Weed writes a letter declining the appointment^ 
and asking that the allotment of shares may be cancelled^ Of 
course that ought immediately to have been done ; but the secretary 
writes on the next day : ** I cannot cancel your shares after notice 
of allotment has been sent.*' That is a notice of allotment which 
never ought to have been sent '' Your shares were applied for 
conditionally that we appointed you, which we are prepared to 
do." That was not the condition. It was not the condition that 
they should appoint him as secretary, but that he should accept 
the secretaryship, which he never did. What is the proposal 
they make then ? They sent him a draft agreement, by which he 
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is to Imve £2 a week, and he is liable to be arbitrarily dismissed V.-0. M. 
at any time they think fit after fourteen days* notice. So that» in 1873 
consideration of his paying them the £600, a salary of £2 per Wood's Case. 
week is secured to him for only two weeks ; the shares are not 
<;aneelled9 but he is neyer asked to pay a penny upon them, and 
then the official liquidator, finding his name upon the list, insists 
that there it is to stand, and that he is liable to pay the £600. 
The thing is a fraud and an imposition from beginning to end. 
I must say it is disgraceful to those who were engaged in it 
originally, and I cannot say that it is very creditable to any of 
those who now endeavour to force upon this young man a liability 
from transactions which commenced in fraud and ended in extor- 
tion. In my opinion his name must be erased from the list, and 
he must have the costs. 

Mr. Higgins : — ^We ask that the costs may be allowed as between 
solicitor and client under the 35th section of the Act of 1862, 
which is to this effect : '^ The Court may [upon an application to 
rectify the register] either refuse such application with or without 
costs, to be paid by the applicant, or it may, if satisfied of the 
justice of the case, make an order for the rectification of the 
register, and may direct the company to pay all the costs of 
such motion, application, or petition, and any damages the party 
aggrieved may have sustained." This was considered by your 
Honour in PofUifex^s Case (1), where Mr. Pontifex, having been 
unjustifiably placed on the register of members, was allowed 
against the company all his costs of the proceedings in excess of 
those as between party and party, as well as all preliminary ex- 
penses incurred by him, by way of damages under sect. 85 of the 
Companies Ad, 

Mr. Ince : — As regards the liquidator, it does not matter to him, 
of course, one way or the other ; but he is bound to protect the 
interests of the other shareholders and of the creditors. Lanffer'a 
Case (2) shews the obligation which the liquidator may incur on 
behalf of other contributories and the creditors ; the head-note 
to that case is as follows : — ^^ When a person agrees to become a 

(1) 15 W. R. 955. (2) 37 L. J. (Ch.) 292. 
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y.^. M. member of the company^ is plcu^ed npon the register, and after- 

1873 wards acts as a shareholder, he cannot resist being placed npon the 

WoodTcase. I^ ^^ contributories, whatever may have been the circnmstances 

under which the shares were transferred or allotted to him. The 

transfer being bad as a deed would not affect the question of hk 
liability, nor even dishonest conduct on the part of officers of the 
company.'* 

Mr. Higgins : — That was a compulsory winding-np and this is a 
TO^untary winding-up, and Mr. Wood never did consent to become 
a shareholder. 

Mr. Ince : — ^Tbat does not affect the question of costs. What I 
ask the Court is, what the liquidator is to do with such a case 
before him, and whether it is quite fair, when the liquidator is 
brought here by the applicant, to mulct the other contributories 
and creditors if there are any. 

The Yige-Ghancellor : — Langer's Case (1) does not go to the 
question of costs. This is a case in which, in my opinion, the 
applicant should be completely kidemnified in respect of these 
fraudulent .transactions, and he cannot be completely indemnified 
without having his extra costs paid. As regards creditors, I hare 
not heard that there are any creditors ; and I am inclined to think 
it is an attempt made by the other shareholders to make the 
present applicant contribute. 

I shaU give Mr. Wood his costs, as between solicitor and client, 
by way of damages to indemnify him against the consequencea 
occasioned by the extraordinary practices which have been 
adopted against him. 

Solicitors for the AppL'cant : Messrs. Chester^ Urquharl^ A Co. 
Solicitors for the Society : Messrs. Soward & Co. 

(1) 37 L. J. (Ch.) 292. 
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ASHBY V. SEDGWICK v.^ m. 



Prtutioe — Cosh — County Court Appeal — Suoomftd Appellant, 

On an appeal from a County Court the Court has jurisdiction to allow 
a successful Appellant the costs of the appeal as well as those of the 
suit in the County Court, and as a general rule will do so. 

1 HIS was an appeal from a decision of the Judge of the County 
€onrt at Waiford. 

The plaint was for specific performance of a parol contract to 
grant a lease of a public-house, and the point in dispute was whether 
i^n thefactSy which were somewhat complicated, there was suffi- 
cient evidenoe of part performance to take the case out of the 
Statute of Frauds. 

The County Court Judge considered that the Plaintiff had not 
made out his case» and dismissed the plaint with costs. 

The Plaintiff in the County Court appealed. 

Mr. Olasse, Q.C., and Mr. Knox, appeared for the Appellant, 
and a^ed for the costs of the appeal as well as those of the County 
Court. 

Mr. Brishwe, Q.C., and Mr. 8<mgster Chreen, for the Defendants, 
after arguing in support of the decision of the County Court Judge, 
continued :— , 

The Court has in no case power to allow to a successful 
Appellant the costs of an appeal. The case must be treated as on 
the footing of an appeal in Chancery, in which the costs of the 
appeal are never allowed : Den/ny v. Hancock (1). 

Mr. Qlasse : — That rule is founded on the principle that an 
ttppeal in Chancery is only a rehearing. In an appeal proper the 
costs of the appeal are allowed, but not in a rehearing. County 
Court appeal cases are strictly appeals, not rehearings : Schroder y. 
Ward (2). 

(1) Law Bep. 6 Ch. 138. (2) 82 L. J. (aP.) 160. 

Vou XV. X 2 
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V^. M. Sib E. Maliks, V.C, having given judgment in favour of the 
ig78 Appellant on the main qnestion, continned : — 

AsBST Then as to the question of costs, I entirely subscribe to the 

SsDoinoK. ^ew that it is the rule of the Oourt of Chancery not to give the 
costs of an appeal. But I thought that even that rule might be 
departed from in a strong case. 

The considerations, however, upon which the rule is based do 
not apply to the case of a County Court appeal, where the 
amount in question is necessarily small, and the costs of an 
appeal would in many instances more than swaUow up the amount 
in dispute. I think, therefore, that it is of great importance, 
towards securing the right of appeal, that it should be understood 
that in general where an Appellant succeeds he will have the 
costs of the appeal as well as those of the suit in the County 
Court. 

Solicitors : Mr. Field ; Mr. Camp. 
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WHITE V. WHITE. v.^.B. 

1872 
Dee, 7, 



[1872 W. 167.] 
Beetifioaium qf Deed — Practice, 



A deed was executed purporting (by mistake) to convey a moiety only of 
real estate, the intention of the parties having been to pass the whole. 
Infants were interested. Upon bill for rectification : — 

ffeld^ that a oonveyBnce of the other moiety by another deed was not neces- 
sary, and order made declaring that the deed was, in the particulars after 
specified, executed by mistake, that it was intended to pass the entirety, and 
that the deed ought to be rectified, ordering rectification by words and figures 
accordingly, and directing a copy of the order to be indorsed on the deed. 

Motion eoe deceee. 

Prior to the date of the next stated indentarey John Badey 
White the father was seised in fee simple in possession of a property 
called the Siocmseombe Cement Works, in the parish of Swanscornbe, 
in the county of Kent, subject to a term of twenty-one years from 
the Ist of January, 1853, which was vested in John Badey White 
the younger, Qeorge Frederick White, and Bolert Owen White. 

On the 22nd of May, 1865, an indenture was executed whereby 
the l^nds and hereditaments specified in a schedule thereto were 
granted and confirmed by /. B. White the father, and (as to the 
premises comprised in the term for the purpose of merging the 
Rame in the freehold) were granted, assigned, and confirmed by 
/. B. White the younger, Q. P. White, and B. 0. White, to a 
trustee and his heirs, to the use and intent that /. B. White the 
father might thenceforth during his life receive a yearly rent- 
charge of £2700, to be chargeable upon and issuing out of the 
premises, and if he should die before the Slst of December, 1872, 
then that his executors, administrators, or assigns, might receive 
a yearly rent-charge of £1000 to that date, to be chargeable upon 
and issuing out of* the premises ; and subject thereto, to the use of 
/. B. White the younger, Q. F. White, and B. 0. White, their heirs 
and assigns, absolutely, in equal shares as tenants in common. 

Amongst the items of property scheduled to this deed was the 
following, numbered 8, '' One undivided moiety or half part or 

X2 2 
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y.-a B. share^ or one equal moiety or half part or share, of and in all 

1872 that piece or parcel of land situate and being in the parish of 

Whttb Swanscomhe in the county of Kent .... containing by measure- 

WmTE, niciit 10-A.. 2r. 24p, . . . known as the Swanseambe Cement Works." 

On the 20th of October, 1867, /. B. White the father died, 

haying made a will, appointing J. B. White, G. F. White, and 
another person executors, and disposing of the £1000 rentrcharge 
as part of the income of his residuary estate. 

On the 8 th of June, 1872, this bill was filed by J. B. WhiU, 
O. P. White, and B. 0. White, against the executor (other than the 
two Plaintiff executors) and the beneficiaries under the will, 
several of whom were infants, alleging that the common intention, 
agreement, imderstanding, and belief of J, B, White the father 
and of the Plaintiffs were, that the deed should comprise the 
entirety of the property called the Swanscombe Cement Works; 
that upon the execution of the deed the Plaintiffs were let by 
/. B. White the father into possession and receipt of the rents and 
profits of the entirety of the premises ; that the rent-charges before 
and since the death of /. B, White the father had been duly paid ; 
that in about April, 1872, the mistake was discovered ; that of the 
persons beneficially interested under the will (all of whom had 
been made Defendants) those who were competent to consent were 
willing that the indenture should be rectified ; but that, under the 
. circumstances, the deed could not be rectified except under and by 
the direction of the Court. 

The bill then prayed that the indenture might be rectified by 
omitting from item 3 in the schedule the words referring to a 
moiety of the StDcmseombe Cement Works, and by inserting proper 
words, so as clearly and effectually to pass the entirety. 

The prayer of the bill was supported by the affidavit3 of the 
Plaintiffs and of the solicitor employed in the preparation of the 
deed, who explained how the mistake arose. 

Mr. Marten, for the Plaintiffs : — 

In Stock V. Vining (1) the Master of the Bolls ordered the deed 
itself to be rectified without a conveyancOi and His Lordship 

(1) 26 Bcav. 235. 



The following are minutes of the decree : — 

Declare that the indenture dated the 22nd of May, 1865, in the hill of 
complaint mentioned was, in the particulars hereinafter specified, executed under 
mbtake, and that the same indenture was intended to pass therehy the entirety 
of the property called the Swansconibe Cement Works ; and 

Declare that the same indenture ought to he rectified by omitting from the 
item 3 of the third schedule thereto the words referring to a moiety of the said 
property called the Sioatucombe Cement Works, and by inserting proper words in 
the said schedule, so as clearly and effectually to pass the entirety of the said 
property called the Swanscombe Cement Works ; and, therefore, 

Order that the said item No. 3 of the said schedule to the said indenture 
be xectified by omitting therefrom the following words, that is to say, *' One 
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authenticated the alteration by signing Iiis initials against the V.-O. B. 

alteration. 1872 

In S^ilb T. White (1) the Master of the Bolls appears to have whi^ 

considered it safficient to order the rectification, and to direct a ^ ^' 

copy of the order to be indorsed on the deed. 

It is submitted that the latter mode is sufficient, and is the 
proper practice. 

Mr. Bodwdl, for the Defendants : — 

It may be doubted whether a conveyance of the outstanding 
moiety is not necessary after the dietum of Lord CottenJutm, C, in 
Marquis of Exeter v. Marchioness ofEooeter (2.) There, however, 
more property had passed than was intended, instead of less, as 
here. 

Sib James Bacon, V.C. : — 

In my opinion a declaration that the deed ought to be rectified, 
followed by an order that it be rectified accordingly, will be 
sufficient to pass the legal estate without a conveyance. 

If the parties desire it, I will put my initials to the alteration, 
as was done by the Master of the Bolls in Stock v. Yining (3) ; but 
I do not consider it necessary, as, in my opinion, the order will be 
safficient without more. 



(1) Set. on Dec. toI. i. p. 498. (2) 3 My. & Cr. 321, 32G. 

(3) 26 Bear. 235. 
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V.-0. B. 

1872 

Whitb 
White. 



undivided moiety, or half part or share, or one equal moiety or half part or share 
of and in," and by inserting in the said item No. 3 of the said schedule, in lien 
of the said words, the words " The entirety of " (and by making similar omiasions 
and insertions throughout the description) ; and 

Let a copy of this order be indorsed upon the said indenture. 

Liberty to apply. 

Solicitors for the Plaintiffs and Defendants : Messrs. Thomas £ 
Ilollams. 



V.-C. B. 

1873 

Jan, SO. 



In re UNITED PORTS INSXJRANCE COMPANY. 

PERRETTS CASE. 

UnlimHed Company — Amalgamation cf Limited with Unlimited Company — 
Form of Application for Shares — Allotment Letter — Alleged Conditional 

Contract — Acquiescence — Winding-up— 'Contributory. 

» 

A shareholder in a limited company ^., which was being amalgamated 
with an unlimited company ^., received a printed form of application for 
shares in B. company, which he filled up with an application for ten shajes, 
inserting, in writing, after the word " company," the words " if limited.'' 
The answer he received in May, 1869, was, that the directors of B. company 
had considered his application and had allotted him ten shares *' in pursu- 
ance thereof," and had entered his name in the register. On the 1st of 
June, 1869, he wrote, '* Send me certificate for my ten shares in exchange 
for this allotment letter.*' The certificates were sent. Nothing more was 
done until the 6th of November, 1869, when the company was ordered to be 
wound up. 

In the form of application for shares, and in the allotment letter^ the A, 
company was always properly described as "limited," and the B. company 
was properly described without that word. 

The applicant, upon being settled on the list of contributories, sought to 
be relieved, on the ground that what he had contracted for were shares in a 
limited company : — 

Hdd^ that the absence of the word *' limited" was sufficient notice to the 
applicant (especially to a shareholder in a limited company) that the com- 
pany for shares in which he was applying was unlimited ; and that the 
insertion by him of the words ** if limited" into the form of application was 
not efiectual in imposing a condition upon the contract : 

Hdd^ further, that he had lost any right to relief against the company 
which he might otherwise have had, by delay and acquiescence. 

Adjoukned summons. 

The TJniJted, Ports and Oenercd Insurance Company were incor- 
porated as a company with unlimited liability, by registratioo, on 
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•the 24th of October, 1868. On the 6th of March, 1869, they, Y.-C. B. 
being a marine insurance company, agreed to purchase the 1873 
business and assets of the Bristol Marine Insurance Company^ Vmamr's 
Limited, for a sum of £15,000, of which £5000 was to be paid in ^ 
cash, and £10,000 in as many shares of £1 each, fully paid up, 
of the United Ports Oompa/ny. 

Amongst the shareholders in the Bristol was Mr. Joseph Ferrett^ 
junior, and to him, amongst others, was sent a printed form of 
application for shares in the United Ports, headed and worded 
as follows : — 

^Shareholders' Form of Application for Exchange of Shares 
from the Bristol Ma/rine Insuranee Company^ Limited, to the 
United Ports and General Inswance Company, in accordance with 
the Agreement for Amalgamation entered into between the two 
Companies, and ^xjIj approved at Shareholders' meetings. 

'* io the Directors of the United Ports and General Insurance 

*' Company, 

" Gentlemen, — I request you will allot me shares in the 

above-named company of £1 each, fully paid up, and I agree to 
accept the same, and I hereby authorize and empower you to 
insert my name in the register of shareholders of the company 
for the number of shares allotted to me, and 1 accept the same 
pursuant to the agreement with the Bristol Marine Insurance 
Company, Limited ; and I further hereby declare that I accept 
the same in full discharge of all claims and demands, subject, 
nevertheless, to the cash payment, as per agreement, of lOs. per 
share, returnable on the shares held in the Bristol Marine Insfjh 
ranee Company, Limited. 

** Name in full, 

''Address, 

" Occupation, 

'' Place of business (if any), 

'' Number of Shares held in the Bristol Marine 1 
Insurance Company, Limited," f 

Mr. Perrett filled up this form with ** 10 " as the number of 
shares, and with his name and address as '' Joseph Perrett, junior, 
of 9, Oakland Villas, Bedland, Bristol. He also inserted in writing, 
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V.-O. B. after the word " company " where it first occarred in the circular^ 

ig73 the words " if limited." 
Pi^^l^g The application was laid before a board meeting on the 29tb 
^Jf^ of April, 1869, when it was resolved that the shares should be 
allotted, and they were allotted. 
The following notice was sent to Mr. Perrett ; — 

" No. 93. United Ports and General Insurance Company, 

" 17 & 18, CornhiU, London, E.O., 
" 20 May, 1869. 
" Sir, — ^The Directors of the United Ports and General Insurance 
Company having considered your application for shares in the said 
company, have allotted to you ten shares in pursuance thereof, 
and have entered your name in the register of members of the 
company as a member of the company in respect of such shares* 
Certificates for such shares, fully paid up, are now ready for issue 
in exchange for this allotment letter. 

" I am. Sir, your obedient servant, 

" /. Samer Otoens, Manager. 
" Mr. Joseph Perrett, Jun., 
« 9, Oakland VUlas, Redland, BristoV 

Mr. Perrett having received this letter, wrote as follows to the 
manager of the company : — 

" 9, Oakland Villas, Bedland, Bristol, 

"June 1,1869. 

" Sir, — ^Please send me certificate for my ten shares in exchange 

for this allotment letter. 

" I am yours truly, 

" Jos^h Perrett, Junior.**^ 

A certificate for ten shares was accordingly made out ia 
Mr. PerretSs name, and inclosed in a letter addressed to him, 
which letter was duly posted. The form of certificate was headed 
" The United Ports and General Insurance Company," and certified 

that was the holder of shares of £1 each in ** The 

United Ports and General Insurance Company" 

Mr. PerreUs name was entered on the register as the holder, on 
the 10th of April, 1869, of ten shares, and so the name remained, 
without repudiation, or any step taken by or on behalf <»f 



Case. 
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Mr. Perrett, untfl the 6th of November, 1869, when the company V-C. B. 
was ordered to be wonnd up compulsorily. ib73 

The official liquidator gave Mr. Perrett notice of his intention Peruett's 
to place his name on the list of contributories, upon which 
Mr. Perrett filed an affidavit, in which he said he had no recollec- 
tion of the share certificate having been forwarded to him, though 
immediately on receiving the liquidator's notice he had made 
dib'gent search, and could not find that he had any such certificate 
in his possession. He further said : '* If I ever received it, I must 
have destroyed or thrown it away as useless, considering my appli- 
cation for shares could be accepted in case only the said company 
was a limited one." He said he never attended a meeting, or in 
any way intermeddled with the afiairs of the Ports Company, and 
always considered that he was '' not a shareholder therein." 

Mr. AmpMett, Q.C., and Mr. Broohsbank, for the official liqui- 
dator : — 

Mr. Perrett contends that because he inserted the words '' if 
limited " in the form of application for shares, he is not bound. 
To that the answer is that the form of application is immaterial. 
Mr. Perreli writes for share certificates, and they are sent to him. 
That corresponds to what took place in Lawrence's Case (1), and 
Kincaid^s Case (2), where, as here, no repudiation took place for 
many months, as also in PeePs Case (3). 

If, whilst the company was a going concern, Mr. Perrett had 
gone to them to be relieved, he might have succeeded. But the 
case is different where, having notice in May, he remains on the 
register till November, when the winding-up order is made. The 
question then is one between himself and creditors. 

It is a fair inference that, when he received these forms and 
letters, he knew that the company was unlimited. 

In Lawrence's and Eincaid's cases, it was said (as may be said 
here) that there was no contract, but the argument did not prevail 
in the face of a shorter period of acquiescence and holding out 
than has taken place here. In Het/mann v. European Central 
Bailioay Company (4) delay of less than four months was held a 

(1) Law Rep. 2 Ch. 412, 421. (3) Law Rep. 2 Ch. 674, 684. 

(2) Ibid. 420, 426. (4) Ibid. 7 Eq. 154. 
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y.-G.B. bar to relief; in Tatters Case (1) it was a period between the 3rd 
1873 of July and the Long Vacation ; in PeeTs Case (2) it was a longer 

Pbbbbtt'8 period. 
^^ Mr. Perrett must be held to have been cognizant of the provisions 

of the Companies Act, 1862 (ss. 41 » 42), with regard to the publi- 
cation of the name of a limited company, and so to have had 
notice that the Ports Company was unlimited. 

Mr. Everitt, for Mr. Perrett: — 

No one can be a shareholder in a company without a clear con- 
tract. Here there was none. The question turns on the written 
documents. Mr. Perrett asks for shares in the new company, ''if 
limited/' and gets for answer that the directors have " considered " 
his " application/' and have allotted him ten shares " in pursuance 
thereof." That is not a contract to take and to give shares in an 
unlimited company. The condition insisted on by the applicant 
was not complied with : Beese Biver Silver Mimng OompcuMf v. 
Smith (3). There was an absence of authority, or of sufficient 
authority, on Mr. Perrett's part, to put his name on the register: 
PeOates Case (4) ; Sogers' Case (5) ; Howard! s Case (6). The 
directors received a conditional application for shares, and at once 
sent shares, taking no notice of the condition. This was not a 
contract ; and no amount of acquiescence can make good a con- 
tract that was not merely voidable, as in Lawrence's and Kineaid^s 
cases, but void : Oriental Inland Steam Company v. Briggs (7). 

Sir James Bacon, V.C. : — 

The question in this case is not merely whether the contract 
which was entered into between Mr. Perrett and the company was 
conditional or not, but whether, after the conduct he has thought 
fit to pursue, he can now say tliat he is not to be treated as a 
registered shareholder of the company in all respects. 

Whether the contract can be called a conditional contract or not 
depends upon the terms of the documents. 

Now, the general law requires that a limited company shall 

(1) Law Hep. 3 Eq. 795. (4) Law Rep. 2 Gh. 527. 

(2) Ibid. 2 Oh. 674. (5) Ibid. 3 Ch. 633. 

(3) Ibid. 4 H. L. 64, 80. (6) Ibid. 1 Ch. 561. 

(7) 4 D. F. & J. 191, 197. 



yOL. XV.] EQUITY GASES. 255 

not exist unless the word "limited" is annexed to their name; V.-O. B. 
if that word be not annexed to their name they are prohibited isTS 
from haying lawful existence. Pbbmit'b 

In this case, it appears that there was a document which recited ^^ 
in the way of heading and title : — *' Shareholders' Form of Applica- 
tion for Exchange of Shares from the Bristol Marine Insv/rance 
Company^ Limited^ to ^the United Ports and General Insurance 
{hmpany, in accordance with the Agreement for Amalgamation ;" 
and was addressed *'To the Directors of the United Ports and 
General Inswramce Company'* That was the form which was used 
by Mr. Perrett, and into that form, it seems, there were inserted after 
the word "Company" in the first line the words "if limited." 
What weight can be attached to an act of that sort, done by a 
man who is already a member of a limited company properly so 
called, who has entered into a transaction which he know% or must 
be taken to know, is goyemed by the Companies Acts, and who finds 
that the United Ports Company is not described as a limited com- 
pany at all ? The insertion of the words ** if limited '' do not, there- 
fore, seem to me to haye the slightest meaning or sense, and could 
not haye been so regarded by the company. But that is put beyond 
all doubt when the terms of the letter of allotment are looked at ; 
it is headed, " United Ports and General Insurance Company " — 
there is no word " limited." The terms of it are, " The directors 
of the United Ports and General Insurance Company, haying con- 
sidered your application for shares in the said company, haye 
allotted you 10 shares in pursuance thereof;" that is to say, " Ton 
haying put in the words * if limited,' the company grant shares 
only in a company which has not the word ' limited.* " They say 
they do that in pursuance of his application for limited shares. 
Can anything be more plain than that they did not accept the con- 
<iition he imposed? They had nothing to allot but unlimited 
shares, and could not, therefore, giye anything else. Then they 
state further — " We haye entered your name on the register of 
members of the company as a member of the company in respect 
of sach shares." If there was any time at which he ought to haye 
availed himself of the condition, that was the time, because he was 
then informed — " We, the directors of a company not limited, haye 
agreed to allot you shares in our company not limited, and we put 
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y.-O. B. your name on the register of shareholders of that not limited 
1873 company." 

Pjj^^^g But it does not rest there, because on the 1st of June, having 
^j^ this letter of allotment before him, being possessed of all the know- 
ledge it could impart to him, he says — ** Send me certificates for 
my ten shares in exchange for this allotment letter." Can there 
be a more distinct acceptance of the terms of the allotment letter 
than is contained in that which I have just read ? So that the 
case, standing on the , documentary evidence, disposes of itself; 
because that the certificates were sent is quite clear from the 
evidence of the clerk. Mr. Perrelt does not know what has become 
of the share certificates, nor do I; but in the meantime, and up to 
the time of the winding-up, he was the registered owner of these 
shares ; he was entitled to all the benefits which that character 
could confer upon him, and he knew that the company must be 
going on contracting debts for which, by law, he was liable. 

Without considering, therefore, the question of time, which has 
been so much argued from Lawrence's Case (1) and KincaicTs Case (2), 
and those referred to by Mr. Everitt, the case disposes of itself by 
the documentary evidence alone. If it were otherwise, I should 
say the time here has been much too long to allow him to complain 
now ; because he cannot now say, '' I could not comprehend that 

• 

letter," when every word in the letter of allotment contradicts any 
such assumption ; and then he waits from June, when he becomes 
possessed of these certificates — what he has done with them I do 
not know, and he does not tell us, but that he received* them I 
think must be taken to be proved — till the winding-up takes 
place, in the month of November, without making any complaint. 
Therefore he must clearly be on the list of shareholders. 

Mr. AmpJUett said that> unless the Court was of opinion that he 
ought to do so, the liquidator did not press for costs. 

The Yige-Chakcellob said he did not think there was any 
obligation on the liquidator to press for costs, and he would take 
them out of the estate. 

Solicitor for the Official Liquidator: Mr. A. Pidbraok, 
Solicitors for Mr. Perrett:. Messrs. Torr, Janeufay, & Co. 

(1) Law Rep. 2 Ch. 412, 421. (2) Law Rep. 2 Ch. 420, 426. 
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HEATH V. CEEALOOK. v.-o. R 



[1870 H. 248.] 

Practice — Absconding Defendant — Solicitor and Client — Privilege — Client's 

Address, 

The CJoort will not make an order upon a eolicitor oompelUng him to dis- 
close the address of his client (a Defendant) who has absconded, and whom 
Plaintiff seeks to serre with a subpoena duces tecum to compel Ms appearance 
at the hearing with documents material to the Plaintiffs case. 

1 HIS was a motion on behalf of the Plaintiffs that Messrs. Clarkey 
Son, dt Ra/wlins^ solicitors of the Defendant Wm. 8. CreaJock, 
might be ordered to disclose to the Plaintiffii the present place of 
abode of the Defendant, in order that the Plaintiffs might serve the 
Defendant with a writ of subpoena duces tecum, or such proceedings 
as might be necessary to compel him to appear at the hearing of 
the cause, to give evidence, and to bring with him certain documents 
in his possession ; and that proper directions might be given to the 
Clerks of Becords and Writs, authorizing them to issue such writ or 
writs, or that an order might be made directing that service on 
Messrs. Clarke, Son, dt Bawlins, of the said writ, or other proceed- 
ings, might be deemed good service on the said FT. 8, Crealock, 

The bill was filed against W. 8. Crealock, a solicitor formerly 
carrying on business at Aherysiwiih, who was charged on his own 
admission with a very grave breach of trust in the appropriation 
of £3000. 

Before the bill was filed Crealock absconded, taking with him a 
mortgage deed and other documents relating to the trust. He had 
remained abroad ever since, but had appeared and defended the 
suit and put in a voluntary answer, at which time he was residing 
at Ostend. 

The Plainti£& considered it of importance that W. 8. Crealock 
should be present at the hearing of the cause to answer questions 
as to, and to produce, certain securities referred to in his answer, 
and believed to be in his possession, and they had applied to his 
solicitors, Messrs. Clarke, 8on, dt RawUna, for his address. Messrs. 
Clarke, Sony dt Rawlins declined to give up the address of their 



1873 
Feb.S. 
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Y.-G. B. clieDty but offered to consent on his behalf to an order for sub- 
1873 stitnted servicoy or to send him a copy of the subpoena and urge 
^^ him to return it with his acknowledgment thereon of haying 
^ •• received it It appeared that on the 19th of January, 1873, 
— Crealoeh wrote to his solicitors stating that he was that day leaving 
his late abode and should not disclose to them his future resi- 
dence, so that they might be unable to comply with any order snch 
as was referred to if made. In future they might address any 
letter for him to Alerystuoiih (his former place of residence), and 
sooner or later it would probably reach him, though they must not 
count on an early reply, as it would be very uncertain when it 
came to hand. He expressly requested them not to disclose his 
address hitherto, or any other information respecting himself which 
he had confided to them as his solicitors. If the Plaintiffs' solici- 
tors were so anxious to subpoena him personally, on their under- 
taking to take no other advantage of him, he would ** appoint a 
place at Aniiverp to meet any one from your office whom they may 
select to s^rre me, on their sending me £10 to .cover my expenses 
to and from that port," or his solicitors might consent to any 
substituted serrice in lieu of personal service. 

Mr. Bedwell, in support of the motion : — 

We ask to have an opportunity of serving the Defendant per- 
sonally with such process as we may be advised for the purpose 
of bringing him before the Court at the hearing, as substituted 
service of a subpoena ad tedifieandwn will not be ordered : Sjieer 
T. Dawdon (1). No qaestion of professional confidence is here 
inyolved. A solicitor is not privileged to conceal his client's 
address ; the privilege, if privilege there be, is that of the client 
and not of the solicitor, and a Defendant who has appeared to and 
defended a suit has no privilege, under such drcumstanoes as those 
of this case, to conceal his address, and thus baffle the Oourt That 
a soh'citor is not at liberty, in consequence of any privilege, directly 
or indirectly to conceal any fact which will enable the Ooort to 
discoyer the residence of its ward is settled by Bamixiham v. 
Senior (2); Burton y. Earl ofDarnley (3); and this rule will,itis 

(1) 22 Bear. 282. (2) Law Bep. 8 Eq. 675. 

(3) Law Rep. 8 Eq. 676, n. 
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sabmittedy apply to fhe oase of any Defendant concealing his V.-G.B. 
addresB. 1873 



Heath 

Mr. Locoek WM, for the Defendant, was not called on. ". 

Cbbalook. 

Sir James Bacon, V.C. :— 

There is no evidence that the solicitors, or any one else, know 
the address of this Defendant, and if they did there would be no 
obligation whatever on them to disclose it. The cases which have 
been dted, Bamsbotham v. Senior (1) and Btirton v. Earl of 
Damley (2), have no application, as they both relate to the con- 
cealment of wards of Court, and in all such cases a solicitor is 
bomid to give^to the Court every information which may lead to 
the discovery of their place of abode. I can find no precedent 
for making such an order as is asked, and I must refuse the motion 
with costs. 

Solicitors: Messrs. Budd dt Son; Messrs. Clarke, Son, db 
Batolina. 



MANSEE V. MANSER. v.-c. B. 

[1871 M. 45.] i®J2 

Pradice-^Pro Confessor-Service, ' ' 

Upon evidence that an al)60onding Defendant, against whom an order bad 
been made for takiog the bill pro confeuo, had not been beard of, that his 
address was unknown, and that he was belieyed to be still out of the juris- 
diction, the Conrt dispensed with serrice npon him of the decree made on 
the 11th of November, 1872, upon the bill as taken pro eon/esso. 

1 HE bill in this case was filed by Mary Manser, widow, against 
Philip Manser, her son, who was sole executor of John Manser, 
testator in the cause. 

On the 1st of June, 1871, an order was made under 11 Greo. 4, 
and 1 WilL 4, c. 36, for taking the bill pro eon/esso, on the ground 
that Defendant had absconded and was out of the realm, having 
taken with him part of the assets. 

(1) Law Bep. 8 Eq. 675. (2) Law Rep. 8 £q. 576, n. 
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V.-C. B. On the llth of November, 1872, the usual administration decree 

1873 had been made on the bill as taken pro confesso, with a reference 

Mahseb ^ Chambers to appoint a receiver. 



V, 

Manseb. 



Mr. Colt now moved to dispense with service on the Defendant 
of the decree, on an affidavit that nothing had been heard of 
him, and that it was not knovn where he was, and that it was 
believed he was still out of the jurisdiction. He referred to Cons. 
Ord. XXII. r. 11, and 11 Geo. 4, and 1 Will. 4, c. 36, s. 5, which 
provides for service upon a Defendant who shall within seven vears 
after the making such decree (pro confem) return, or become 
publicly visible. 

Sib Jahes Bacok, Y.C, after some hesitation, made an order 
dispensing with service of the decree on the evidence as it stood, 
observing that it would have been better for the affidavits to have 
traversed the words of sect. 5 of the statute. 

Solicitors : Messrs. Sole^ Turner ^ & Turner. 



v.-CB. INMAN V. INMAN. 

1873 [1872 I. 72.] 

^^' Infant-^Voidahle Transaction^PrwrUy. 

An infant charged his reversionary interest in a fund with payment of a 
sum lent to him upon his promissory note, and executed a statutory dedarsi- 
tion stating (untruly) that he was then of full age. After attaining twenty- 
one he mortgaged his interest in the fund for an amount exceeding what 
was ultimately availahle without disclosing the fact of the prior charge \— 

Heidi that the charge given by the infant during his infieincy and incapa- 
city to contract was avoided by the subsequent mortgage executed by him 
when of full age and capable of contracting, to a mortgagee without notice. 

AdJOUBNED summons on behalf of the Plaintiffs C. W. 
Inman and Edward Flower that the sum of £316 9«. Zd. standing in 
Court to the credit of this cause to *^ The Account of C. W. Inman 
and his Incumbrancers," be paid to the applicant Edward Flower 
in part discharge of a sum of £400 and interest owing to him by 
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the applicant C. W. Inman, and secured by a mortgage dated the y.-0. B. 
15th of March, 1872. 1873 

The application was opposed by Robert Morris^ who claimed j^^^ 
under a prior charge given by the Plaintiff on the 18th of March, j^* 

1870, bat it appeared that at the time when such charge was 

given the Plaintiff was an infant^ though he concealed the fact 
bom Morris, 

Upon the death of his father, the Plaintiff C. W. Inman became 
absolutely entitled under the will of Charles Inman^ the testator 
in the cause, to on&-jSfth share of two legacies of £8000 and 
£2000. 

It appeared that in March, 1870, Ifoms, a bill discounter and 
money lender in Waterloo Plaee, was applied to by a Mr. Simpson 
to discount for the Plaintiff a promissory note for £125. Being in- 
formed that the Plaintiff was entitled to the aboye-mentioned share 
payable on the death of his father, then aged fifty-two, and that the 
Plaintiff had attained twenty-one, Morris consented to discount the 
promissory note upon having a memorandum of charge given to 
him by the Plaintiff to secure payment of the note and interest, 
and the usual statutory declaration. The Plaintiff, who was then 
under age, and a student at 8t Bartholomew's Hospital, gave his 
promissory note for £125, with interest at Is. 3d. in the pound 
per month, and gave a memorandum ol charge upon all his estate^ 
share, and interest under the will of the testator for securing to 
Morris payment of the note and interest The memorandum was 
acxx)mpanied by a statutory declaration by Plaintiff that he was 
of the age of twenty-one years and upwards^ having been bom 
at MeBHrtime, in Australia, on the 21st of June, 1848 ; that he was 
entitled under the will of the testator, as one of the five children 
of Bdberl Inman, to the share in question payable at the death of 
his father ; and that he had not charged, incumbered, or prejudi- 
-cially affected his interests under such will. Upon receiving these 
documents, which bore date the 18th of March, 1870, from AHen, 
his solicitor, who had prepared them, Morris drew a cheque for 
£106 50., the agreed consideration for the said promissory note, 
and, according to his affidavit, ^* the said Mr. AHen accounted to 
the said Plaintiff for the same, as I have been informed and be- 
lieve." On the 1st of June, 1870, Morris discounted for the 
Vou XV. T 2 
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y.-O. B. Plaintiff another promissory note for £150, and took a memo- 

1873 randum of further chaige from the Plaintiff. 

^^^ The two promissory notes for £125 and £150, with interest, not 

«• haying been paid, Morris on the 10th of December, 1870, gave 

— . * notice to the Defendants, the executors of the will of Charles Inman^ 

of his charges, and repeated this notice on the 12th of December, 

1871, and the 20th of January, 1872. 

On the 5th of October, 1872, notice was given to Moftu that» 
in consequence of his claim upon the executors the sum of 
£316 19d. 3i., the balance of the Plaintiffs share (the greater 
part of which had been paid to him on his father's death), had been 
paid into Court by them to an account intituled *^ The Account of 
Mr. 0. W. Inman and his Incumbrancers," and that application for 
payment would be made by Flowerf'eai incumbrancer by mortgage 
dated the 15th of March, 1872. 

The Plaintiff attained twenty-one on the 21st of June, 1871. 
In his affidavit Morris stated that at the time he discounted 
the promissory notes he did not know, nor had he any reason to 
suspect, that the Plaintiff was under age; on the contrary, assum- 
ing that the statement in the statutory declaration as to the age of 
the Plaintiff was true, he believed that he had attained his majority, 
and he advanced his money on the faith of the truth of the state- 
ment in the statutory declaration. He had never seen the 
Plaintiff. 

The applicant Fhvoer stated in his affidavit that when he ad- 
vanced his money to the Plaintiff and took his security he had no 
notice or knowledge of any charge or security given by the Plain- 
tiff, and was wholly ignorant of any prior transactions between the 
Plaintiff and Morris. He also stated that on the 14th of February, 

1872, he wrote to C. Inman, the acting executor and trustee, and 
also to W. Inman, one of the other two trustees, to inquire whether 
they had notice of any incumbrance by 0. W. Inman affecting his 
interest in the fands. No answer was received, and the apphcant 
wrote again, and in a third letter, of the 29th of February, 1872^ 
he gave notice that he should advance the money in a week's time 
unless he heard in the meantime from the trustees (to whom he 
should look to make good any loss) that the interest had been 
incumbered. 
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Not reoeiying any answer from the trostees, Flotoer advanced v.-c. B. 

£400 to 0. W. Inman on the security of a mortgage dated the 15th i873 

of March, 1872, after having satined himself, by inspecting the i^j^ 

baptismal register, that C. W. Inman had attained twenty-one. _ *• 

Mr. Ndtder (Mr. £ay, Q.C., with him), in support of the 
stunmons : — 

The charge of Ifoms, having been taken from the Plaintiff 
while he was an infant, cannot prevail against the mortgage to 
Fhwer ezecated when he was of full age. In the case of an 
infiant or married woman, fraud does not prevent the incapacity to 
contract being a defence to an action : Barffett v. WeHa (1) ; De 
Boo T. Foster (2). 

Mr. Freeman^ and Mr. FuUertonf for Morris : — 

If the infiEmt practises fraud, he is liable for the consequences. 
Having obtained the money upon the &ith of his solemn decla- 
ration that he was of full age, he has rendered himself liable in 
eqnity (though an infant at the time) for the debt so contracted : 
Cory V. Oerteken (3) ; Lord Teynham v. Wdb (4) ; Allen v. 
AHen (5) ; Slalor v. Brady (6). The law of England, whilst it 
protects the imbecility of infants, still keeps in view that respect 
which is due to the fair claims and interests of others, and will 
not allow that which, in the language of Lord Mansfield in Zoueh 
V. Parsons (7), was intended as a shield and not as a sword to be 
turned into an offensive weapon of fraud and injustice, and there- 
fore an infant conusant of a fraud shall be as much bound as an 
adult : FofManque^s Equity (8) ; Story's Equity Jurisprudence (9) ; 
Co. litt. (10) ; Ofymyn^s Dig. Infant, E. The privilege of infancy 
is a legal privilege. ^ On the one hand, it cannot be used by 
infisnts for the purposes of fraud ; on the other, it cannot, I think, 
be allowed to be infringed upon by persons who, knowing of 
the in&ncy, must be taken also to know of the legal consequences 

(1) 31 L. J. (Q.B.) 57. (6) 14 Ir. Com. L. Hep. 61. 

(2) 12 0. B. (N.S.) 272. (7) 3 Burr. 1804. 

(3) 2 Madd. 40. (8) Book i. chap. if. § 4. 

(4) 2 Ves, Sen. 198. (9) § 240. 

(5) 2 D. & War. 307. (10) Page 172 a. 

Y2 2 



V, 

Inuak. 
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V.-O. B. which attach to it " : NeUon v. Stocker (1). In this case Mr. 
1873 Morris has sworn distinctly that he did not know that Plaintiff 
Inmak ^^^ ^^ infant^ and advanced his money on the faith of the statu- 
tory declaration that he was of full age. An infant may render 
himself liable for an independent tort : Bumard ▼. SaggU (2). 
Moreover, in this case the contract with Morris was one which was 
voidable and not void. Being voidable at his election when he 
comes of age, he must, in order to escape from liability, then 
do some act shewing his intention to repudiate it, and it has 
been held that a mere plea of infancy without an averment that 
he repudiates the contract is insufficient : Leeds and Thirds BaS- 
way Company v. Fearrdey (3) ; Birkenhead, dc^ Bailtvay Com- 
pany V. Pitcher (4) ; Dvhlin and Wickhw Baikoay Company v. 
Block (5). If he does not himself elect to avoid it (and in this 
case the contract with Morris is impeached by a subsequent in- 
cumbrancer), no one else can do so for him ; a third party, a mere 
stranger, has no right to say that the infant may not make what 
contract he pleases : Douglas v. Watson (6) : Hdt v. Ward (7) ; 
Forrester's Case (8) ; WittingharrCs Case (9). They also cited 
Wwre V. Lord Egmont (10) ; Wroui v. Dau^ (11). 

Sir James Bacon, V.O. : — 

If I were to yield to the very discursive argument that has 
been addressed to me, I should be laying down a rule which 
persons in Mr. Morris's condition would very readily avail them- 
selves of. I have nothing to do with a great deal of what has 
been read from text books, beginning with Coke on LitUeion, and 
coming down to a very recent time, because the principles are 
beyond all question. What I have to deal with is the case of a 
mortgage to Mr. Flower, perfectly valid in all respects, made by 
an adult man, made after inquiry had been made of the trustees, 
and satisfactorily answered by them. The question is whether 
that is to have its full force and effect, or whether it is to be 

(1) 28 L. J. (Ch.) 760-4. (6) 17 C. B. 685, 691. 

(2) 32 L. J. (C.P.) 189. (7) 2 Str. 938. 

(3) 4 Ex. 26. (8) Sid. 41. 

(4) 6 Ex. 114, 121. (9) 8 Kep. 42 b. 
(6) 8 Ex. 181. (10) 18 Jur. 371. 

(11) 4 Jur. (N.S.) 396, 398. 
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supplanted and superseded by what is called a charge created Y.-C. B. 
by this man at a time when he had not attained his age of 1873 
twenty-one. I am told he cannot avail himself of his fraud ; but brvAN 
it is not he who is seeking to avail himself of his fraud. I am i„hak 

told it was not void in the beginning, but voidable. If it were 

voidable can there be any more entire avoidance of it than the 
assignment made in favour of Mr. Ihwer ? Mr. Fhwer's evidence 
is clear and distinct, and open to no kind of impeachment; and 
uiless I am to hold that as against Mr. Fhwer, in whom the 
interest of Mr. Inman is now vested by virtue of the instrument, 
that interest is taken away from him by virtue of that con- 
tracti which, when Mr. Inman was incapable of contracting, he 
entered into with Mr. Morris, nothing can be more clear than 
that Mr. Flower is entitled to the benefit of his security, and to 
payment out of the fund now standing in Court. I have heard 
nothing which can in the slightest degree affect the principle 
upon which such matters are regulated. If I were to inquire 
into what is called faults on both sides, I should be compelled to 
say that I can find no fault on the part of Mr. Ihtoer^ If I look 
at Mr. Morris's evidence, and if it were necessary to inquire into 
it, I cannot say that it inspires me with entire confidence ; I 
cannot say that the payment is proved to have been made in the 
distinct manner in which it nught have been. It is not necessary 
however, to inquire into that. By a transaction, which if it were 
not void at first, was avoided by the subsequent mortgage, an 
iniiEmt contracts to make available a certain equitable interest 
which he then possessed, and at a later period, when he was com- 
petent to contract, he does contract with Mr. Flower, and does 
make to him an assignment and transfer of all of his interest. In 
my opinion the case is clear beyond the possibility of doubt, and, 
although there is no disputing the authority of the cases which 
have been referred to, I have not been able to perceive the appli- 
cation of those cases to the present* There must be an order for 
payment of the money in Court to Flower, and the costs occa« 
sioned by the summons being adjourned into Court must be paid 
by Morris. 

Solicitors : Messrs. Flower db Nussey ; E. O. Lawrence. 
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V..O.B. CLAYDON v. FINOH. 

1873 



Feb. 15. 



[1854 C. 3.] 

Pradioe^-Exectttion of Decrees and Orders — Sequedraiiof^^Whai may he 

takenr^Dividend of Fund in Court, 

A dividend of a fund in Court, the income of which had heen ordered to 
he paid to the separate use of a married woman, who was entitled to the 
same for life for her separate use without power of anticipation, fell due four 
days hefore the issue of a writ of sequestration for costs ordered hy the 
Court for Matrimonial Causes to he paid hy the married woman. Notice of 
the issue of the writ haying heen given at the Paymaster-General's oflSce, 
payment of the dividend had heen refused. Upon petition : — 

Eeld^ that the sequestrators were entitled to take so much as neoessaiy 
of the dividend in satisfaction of their demand* 

Petition. 

WiUiam Simpson, who died on the 22nd of June, 1844^ by 
his will, dated the 16th of September, 1843, deyised and be- 
queathed his residuary real and personal estate as a mixed fond 
in trust for his children equally. He directed his trustees to 
invest the share of the fund to which each of his daughters 
should be entitled, and stand possessed of the inyestment ''upon 
trust to pay the income thereof as and when the same shall 
become due, and not by way of anticipation, into the proper hands " 
of such daughter during her life, free from the control, debts, 
and engagements of her husband. 

Immediately before the next-mentioned date the share under 
the will of one of the daughters, MaHha E. T. W. Simpson, was 
represented by a sum of £6908 98. stock standing in Court to the 
credit of the cause, the account of such share. 

In November, 1870, Miss Martha Simpson married AiArey 
Wicks ; and by an order in the cause, dated the 31st of JanuaiT, 
1871, the dividends on the above sum of stock were, on the wife's 
petition, ordered to be paid to her for her separate use until further 
order. 

In June, 1871, Mr. Wicks instituted a suit against his wife for 
the restitution of conjugal rights, in which he was successful, and 
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Hts. Wieks was, ou the llth. of January, 1872, ordered by the V.-G. B. 
Court for Diyorce and Matrimonial Canses to pay the costs, 1873 
amounting to £49 98. 2d. By another order of the same Courts Clatdov 
ahe was allowed to have nntil the 9th of July, 1872, to pay such pJj^H. 
snm, together with a further sum of £1 ISs. 4d., the costs of the — 
order. 

On the 5th of January, 1873, a dividend on the fond in Ciourt 
fell due ; but before it was paid out a writ of sequestration was, on the 
dth of January, 1873, issued against the real and personal estate 
of Mrs. Wieks for the two sums. Notice of the issue of the writ 
had been given at the office of the Paymaster-General, and payment 
of the dividend was in consequence refused. 

The sequestrators now petitioned the Court that out of the 
dividend the taxed costs of the present application, and of and 
incident to the execution of the writ^ and the two above sums and 
interest, should be paid to them. 

The Bespondent^ Mrs. Wiehs^ opposed. 

Mr. BogerSf for the Petitioners. 

Mr. Speed, for Mrs. Wicha ;— 

To make the order asked for would be to supersede the restraint 
against anticipation. 

Dividends on a sum of stock in Court, the receipt of which 
would be impossible without tiie order of the Court, cannot be the 
subject of a sequestration. 

In Fenton v. Lowther (1) a bond creditor moved against the 
treasurer of the Duke of QJomester to attach the salary of the 
debtor, who was an equerry in His Boyal Highness's service ; but 
Lord Thurhw, C, refused. So a motion before Lord Ifonnera, C, 
by a creditor to attach dividends on a sum of bank stock, the 
property of the debtor, was abandoned, and, as his Lordship said, 
most properly abandoned: McCarthy v. Ooold (2). In Johnson 
V. OhippinddU (3) Yice-Chancellor ShadtveK held it quite clear 
that the Court could not upon motion, without bill filed, compel 
the grantor of an annuity to pay into Court arrears of the annuity 

(1) 1 Cox, 315. (2) 1 BaU. & B. 387, 389. 

(3) 2 Sim. 55. 
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Y.-O. B. at the instance of Plaintiffs, who had obtained sequestration against 
1S73 the grantee. 



V. Mr. Boffers, in reply : — 



FlNOU. 



The oases cited have no application. There is a class of cases^. 
snch as Franeklyn y. Odhoun (1), where the sequestrator failed^ 
by reason of conflicting claims on the fund. Nothing of the sort 
occurs here. 

Sib James Bacon, V.C. : — 

I think the Petitioners are entitled to the order they pray for. 

The first objection raised by Mr. 8j>eed cannot be maintained.. 
To this dividend the clause in restraint of anticipation has no 
reference. Such a restriction applies only to income before it 
becomes due. This dividend was, on the 5th of January, as much 
the absolute property of Mrs. Wicka as if it had been in her own 
pocket. 

If there had been a stop-order on this fund it would have been 
necessary for the sequestrator to clear the fund before he could 
lay hands on it Bat there is nothing of that sort here ; and the 
authorities clearly establish the right of the sequestrator to be 
paid out of money which is the absolute property of the debtor. 

The order must be as prayed. 

Solicitors for the Petitioners : Messrs. Purhis^ & Terry. 
Solicitors for the Eespondent: Messrs. Lindsay^ Mason, & 
Qreenjield, 

(1) 3 Sw. 276. 
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Dec, 21. 



DAVEY V. WIETUSBACH. v.-o. w. 

[1872 D. 183.] ^^^ 

Dedaration of Sights ff Parties^ Direction far Sale i^ Premises— Further 

Consideration reserved — Costs, 

Where infant Plaintiffs prayed for a declaration that premises were divi- 
sible amongst them and a Defendant, and that the costs of the suit might be 
taxed, and the PlaintifiEs' costs declared to be a charge on their shares ; for a 
partition, or sale, and, after payment of the costs, for a division of the proceeds, 
the Court made a declaration as to the rights of the parties, and directed a 
sale, but declined to make any order as to the costs until the further con- 
sideration of the cause. 

Form of decree in Toung v, Tottng (1) and France v. France (2) not 
adopted. 

1 HBEE infants, by their next friend, filed the bill in this cause ; 
and they prayed for a declaration that a certain messuage and 
premises in the bill mentioned were divisible amongst them and 
the second-named Defendant in equal fourths ; they also prayed 
that the costs of themselves and the Defendants in the suit might 
be taxed, and that the costs of the Plaintiffs might be declared to 
be a charge upon their shares in the premises ; that a partition of 
the premises might be made amongst the PlaintifiEs and the second- 
named Defendant ; or that the premises might be sold, and the 
proceeds, after the payment of the costs, divided amongst them ; 
and for consequential relief. 

Mr. Bury, for the Plaintiffs, stated the facts, and asked for an 
order similar to that made in the case of Townff v. Totrnff (1), which 
was followed in the case of France v. France (2). 

Mr. Sodioell, for the Defendants. 

Sir John Wickens, V.C. : — 

I will make a declaration that the messuage and premises 
are divisible amongst the three Plaintiffs and the second-named 

(1) Law Kep. 13 Eq. 175, n. (2) Law Rep. 13 Eq. 173. 
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y.-C. w. Defendant, and direct a sale of the property ; but I must decline to 
1872 make any order at present as to the costs. Farther consideration 
Daykt Tonxist be reservedy and there will be liberty to apply. 

r. 

WoTLisBACH. Solictor for the Pkintiffs : Mr. W. 8. Page. 

Solicitor for the Defendants : Mr. Bdlm8(m» 



v-o. w. In re WILLIAMS' ESTATE. 

1872 WILLIAMS V. WILLIAMS. 

^f^^' [1871 W. 149.] 

Administration of Assets — Action against Legal Personal Representative — 32 & 
83 Vict, c 46 — Specialty and Simple Contract Debts — Judgment Creditor— 
Priority. 

By the statute 32 & 33 Vict. c. 46, the distinction between specialty and 
simple contract debts in the administration of assets of deceased persons is 
i^bolished, but a creditor who first takes legal proceedings against the legal 
personal representative, and obtains judgment, is, though it be not roistered, 
entitled to be x^d his debt in full in priority over all other creditors. 

Jennings v. Bighy (1) followed. 

AdJOUENED SUMMONS. 

The suit was instituted by a summons for the administration of 
the personal estate of James Williams, who died intesiate after 
the passing of 32 & 33 Yict. c. 46, one of the simple contract 
creditors having obtained judgment against the administratrix for 
debt due to him by the intestate. 

On the 27th of June, 1871, an order was made on the summons 
for administration, and another order was immediately afterwards 
made restraining the judgment creditor, who had obtained judgment 
on the 23rd of June, 1871, from further proceeding with his action. 
All the personal estate (£832 68. 4d. Consols) had been paid into 
Court, but it was insuflGlcient for the payment of all the debts and 
the costs of the suit. 

Some of the creditors were specialty creditors under a mortgage 
deed executed by the intestate. 

(1) 33 Beav. 198. 
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The creditor did not register his judgment at the Common Pleas y.-0. W. 
0£Sce, bat claimed priority over the other creditozs. The Chief 1872 
Clerk had not allowed or disallowed the claimi bnt had simply j^ 
certified the amounts of all the debts. 



Mr. Morgan, Q.C., and Mr. Whitehome, for the Plaintiff: — 

The question is, whether this judgment creditor has a right to 
be paid in full in priority to the other creditors^ or whether 
the statute of 1869 (32 & 33 Vict. c. 46), which was passed for the 
pnipose of abolishing the distinction as to priority of payment 
i?liich then existed between the specialty and simple contract 
debts of deceased persons, has taken away that right. Prior to 
the passing of the statute 4 & 5 Will. & M. c. 20, an executor was 
liable upon any judgment, even if he had no notice of it. To 
remedy the hardships which executors sometimes suffered that 
statute was passed. The object of it is fully explained in the cases 
of Rickey v. Hayter (1) and Steel y. Borke (2). It was intended 
by that statute to settle all questions between creditors hUer se. 
By the 23 & 24 Vict. c. 38, s. 3, it was enacted that no judgment 
which had not been entered as therein mentioned should have any 
preference against, inter alios, administrators in their administra- 
tion of intestates' estates ; and by sect. 4 it was enacted that no 
judgment which had been registered under the provisions con- 
tained in the 2 & 3 Yict. c. 11, as amended by the 18 & 19 Vict, 
c. 15, should have any preference against, inter aJioa, administrators 
in their administration of intestates' effects, unless at the death of 
the intestate fiye years should not have elapsed from Hie date of 
the entry, or from the only or last re-entry thereof. The language 
of the statute clearly extends to all judgments, including those of 
County Courts : Be Turner (3) ; Williams on Executprs (4). 

The statute of 1869 abolished the distinction between specialty 
and simple contract debts in the administration of assets in this 
Court ; and though the Act is silent as to judgments, yet it is 
submitted that the language of it applies to all creditors, and has 
put them upon the same footing : Landon y. Ferguson (5) ; Walter 



(1) 6 T. R. 384-887. 

(2) 1 B. & P. 307. 



(3) 33 L. J. (Gb.) 232. 

(4) 6th Ed. vol. ii. p. 935. 
(5) 3 Ru88. 349. 
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y. Turner (1). In DoUand y. Johnton (2) it was held, bat with 
great leluctanoe, that a registered judgment obtained against the 
representatiye of a deceased person had priority, but in this ease 
the judgment has not been registered. 

[The Vice-Chanoellob :— But for the Act 32 & 33 Vict. c. 46 
this case would be clear. There is the case of Jennings y. Bigby (3), 
which is against you, for it was there held that judgments against 
executors need not be registered in order to retain their priority.] 

Though the judgment creditor may contend that he is entitled 
to set that case off against Be Twmer (4) ; yet it is submitted 
that the Court is not bounds looking at the reasoning, to follow 
that decision. If the Act of 1869 had not been passed a specialty 
creditor would clearly haye had precedence oyer this judgment 
creditor. It could not have been intended indirectly to take away 
this priority, as will be the case if the argument on the other side 
should succeed; for the object of the Act was not to benefit 
judgment creditors, and giye them a position aboye specialty cre- 
ditors, but to benefit simple contract creditors ; and certainly this 
is not a case in which the Court will favour the judgment creditor, 
who by a mere slip on the part of the Plaintiff has been enabled to 
obtain this alleged priority, but will distribute the assets of this 
intestate equally amongst his specialty, judgment, and simple 
contract creditors. 



Mr. Byrne, for the Defendant. 

Mr. T. A. BoberU, for the judgment creditor, was not called 
upon, but he mentioned the case of Qatmi y. Taylor (5), upon 
which the decision in Jennings y. Bighy was founded. 



Sib John Wickens, V.C. : — 

It seems to me that the case of Jennings y. Bighy is an autho* 
rity conclusiye upon me, and binds me to hold that in the year 
1863 an unregistered judgment against an executor had primty 
in the administration of assets oyer the debts of all other creditors 

(1) 9 L. T. (N.S.) 756. (3) 33 Beav. 19a 

(2) 2 Sm. & Giff. 301. (4) 33 L. J. (Ch.) 232. 

(5) 3 Man. & G. 886; 3 Soott, N. B. 700. 
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haying debts of equal rank with that for which judgment was 
recovered. But it has been argued that the law has been altered 
hj the statute 32 & 33 Vict. c. 46, and it has been pointed out 
that if that is not so, a judgment against an executor for a simple 
contract debt will obtain indirectly priority over specialty debts. 
That may be an unexpected and unintended consequence of the 
statatCy but it appears to me to be an unavoidable one. The dis- 
tinction between specialty and simple contract debts is abolished. 
It was abolished and did not exist when the intestate in this case 
died ; but I can find nothing in the statute to take away that 
reward for diligence which a creditor is supposed to earn by being 
first to take proceedings^ after the death of the debtor, against 
the executor, which gives him priority, if his proceedings ripen 
into a judgment, over all creditors of equal degree, even if they 
obtain judgment the next day ; in other words, I do not think the 
legal effect of the proceedings taken after the intestate's death by 
this creditor was intended to be nullified or altered by the statute, 
which simply, and for certain purposes, and to a certain extent, 
made the mode in which the debt was contracted by the intestate 
immaterial. This judgment creditor must be paid in full in 
priority and with costs, and the costs of all the other parties upon 
this summons must be provided for out^of the estate. 

Solicitors for the Plaintiff: Messrs. Lewis, Munns, & Longden. 

Solicitor for the Defendant: Mr. Edtrmnd Byrne, agent for 
Mr. JS. D. WiUiama, Carnarvon. 

Solicitors for the Judgment Creditor : Messrs. Bhxam, EUisan, 
&Bhxain. 
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v^ w. In re LONDON SUBUBB AN BANK. 

1872 Winding-up — Cwsent Order — Rectification of Register^^PetUions in another 

Nov. 28 - branch of the Court — Summons to settle Names removed dismissed. 



Dee. 7. 



In March, 1871» J. W,^ a creditor and contributory of a limited company, 
the directors of which had power to accept surrenders of shares, presentei a 
Petition for a winding-up order, and on the 29th of May, 1871, on the 
hearing before Malins, Y.C, of the Petition, an order was made, as on a 
motion to rectify the register, by consent of the parties, rectifying the 
register by removing the names of «/. W. and others. On the same 29Ui of 
May other petitions were presented for a winding-up, and on the hearing on 
the 8th of July, 1871, Wickens, Y.C, made an order for that purpose. A 
summons by the liquidator to settle the name of J. W. (a xepiesentatiTe 
case) on the list of oontributories was, in consequence of the consent order 
made by Matins^ Y.C, dismissed. 

An ex parte application on behalf of another contributory for leave to 
take proceedings to discharge the consent order was refused. 

Adjourned summons. 

John Walmedey was^ from its commencement, a shareholder and 
director of the London Suburban Bank, Limited. He paid £100 
in respect of his 100 shares on allotmenti and afterwards paid two 
calls of £1 each. In March, 1871, he being a creditor for a large 
amount as well as contifibntory, presented a Petition for a winding- 
up order, and on the 29th of May, 1871, an order was^ on the 
hearing of the Petition before Yice-Chancellor Malins^ made by 
consent that the bank should pay to the Petitioner, on the 3rd of 
June, 1871, the value of certain bonds mentioned, ** and the Peti- 
tioner and the Bespondents (the bank), by their counsel, agreeing 
that it shall be considered that on the hearing of this Petition a 
motion to rectify the register of the London 8ubw%an JBanI', 
Limited, is before the Court, at the same time it is, by the like 
consent, ordered that the names of John WahneAeyl* and about ten 
others, ** be forthwith removed from the register of shareholders of 
the bank." It was, by the like consent, ordered that all proceedings 
at law by the bank against the Petitioner and the others named, 
or by any of those persons, against the Petitioner, should be 
stayed. The record was to be withdrawn, and certain sums (together 
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£170 lOs.) weie to be returned to the Petitioner. There was no Y -0. w. 
order as to costs, excepting that it was ordered that npon pay- 1872 . 
ment of the money, and otherwise carrying oat the terms of the ^^0 
order, the Petition should be dismissed without costs. S^u^^ * 

On the 9th of June, 1871, the bank not haying complied with ^^i^- 
the order, and the Petition having been restored to the paper, the """" 
attention of Yice-Ohancellor Malins was called to the fact of such 
noiHxnnpIiancey so £ar as the removal of the name of J. Waimedey 
from the register was concerned, and after discussion the register 
was produced in order to satisfy the Yice-Ghancellor that the 
name had been removed, and His Honour directed that all the 
directions contained in the order of the 29th of May should be 
complied with, and an undertaking on the part of, the bank was 
given that that should be done. 

A third caU was made before the order by consent was made. 
On the same 29th of May two other contributories, who had 
opposed the said Petition, presented a Petition, and subsequently 
another Petition by a creditor was presented. These Petitions came 
on for hearing on the 8th of July, 1871, before Vice-Chancellor 
Wickms, and he ordered the bank to be wound up. 

One more call was, prior to the 8th of July, 1871, made. On 
the 3rd of February, 1872, the liquidator issued a writ against 
WdtfMsleif for the amount claimed and interest ; and on the 20th 
of February, 1872, on a summons taken out by Wahnesley, Vice* 
Chancellor Wiekena ordered the proceedings in the action to be 
stayed. The liquidator next served Waimedey with notice of an 
appointment to settle his name on the b'st of contributories for 
the third and fourth calls. The matter was heard in Chambers, but 
was, after some discussion, adjourned into Court The directors 
had, under the 42nd article of association, power to accept sur- 
renders of shares at any time. 

« 

Mr. Ince, for the liquidator : — 

f 

Upon the facts it is submitted that the order made by Vice- 
Chancellor Malins was without any judicial action on his part ; it 
was a consent order made upon an illegal arrangement which had 
been come to between the parties, but Mr. Waimedey was a 
member of the company at the commencement of the winding-up 
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y.-O. w. (25 & 26 Vict c. SO, s. 84), on the Petitions presented in this 
1872 branch of the Court, and therefore a contributory (sect 38) 
]^^ notwithstanding the consent order. This case is much stronger 
LoNTOK than Barge's Case (1), where it was held that the presentation of 
Bank. a Petition rendered the arrangement come to on the same day 
invalid under sect. 153 of the Act. The consent order was im- 
properly obtained. It was obtained upon a fraudulent*agreement 
come to out of Court, and therefore it ought not to be allowed to 
stand in the way of the present application to settle Mr. Walmes- 
ley's name on the list of contributories. 

I have another application to make, &r parte, that FT. JEL SmiJO^y 
a contributory, may, if the Court should refuse that in reference to 
Mr. WaJmedey, take such proceedings as he may be advised to get 
rid of the consent order. 

[He also referred to Ex parte Pea/rson (2).] 

Mr. CracknaU, for Mr. Wdlmesley : — 

The first objection to this application is that Mr. Walmesleys name 
was actually taken off the register ; and, secondly, that this is not 
an application under sect 35 to rectify the register. Further, the 
consent order is a valid one. If it be objected to, the proper comse 
will be to apply to have the Petition re-heard before Yice-Chan- 
cellor Malins : Turner v. Turner (3). Barge's Case was altogether a 
different one. Ex parte Pearson is in Mr. Walmedejfs favour. I 
submit that this application ought to be refosed. 

Mr. IncBj in reply. 



Dec. 7. Sib John Wickens, V.C. : — 

By this adjourned summons the official liquidator of the Ltmion 
Suburban Bank, Limited, asks to place John Walmesley on the list 
of contributories. John Walmesley, no doubt, took shares in the 
bank, and, as a contributory and creditor, presented a Petition to 
wind it up, which came before Vice-chancellor Malins on the 29th 
of May, 1871. There was a long discussion, and eventually an 

(1) Law Rep. 5 Eq. 420. (2) Law Rep. 3 Ch. 443. 

(3) 2 D. M. & G. 28. 
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order was made dated.on that day. That order, which is expressed V.-G. W. 
to be by consent, directs the company to pay Walmedey^B debt, and IS72 
proceeds as follows : — [His Honour read the order set forth above jn re 
witb'n inverted commas.] The order then by consent also stays ^vw^v 
various proceedings at law, and dismisses the Petition without ^^^• 
costs if the terms of the order should be carried out 

On the same 29th of May, 1871, Petitions for winding up were 
presented in this branch of the Court, on which a winding-up order 
was made by me on the 8th of July, 1871. The present applica- 
tion is made by the official liquidator in that winding-up. Sup- 
posing the order of Yice-Chancellor Maiins to ha?e been made 
before these winding-up Petitions were presented, it would, I think, 
have been open to some remark in point of form, but I am not 
oonyinced that it would have been otherwise objectionable. For 
it seems now (which was not stated, I think, when the winding-up 
Petitions were before me) that the directors had power to accept 
surrenders of shares; and though the Court had no jurisdiction, 
under the winding-up Petition of Walmedey, to strike any name 
off the register, and could hardly give itself jurisdiction by allow- 
ing the case to be treated as if there had been a motion under the 
35th section, and then striking off the name by consent without 
any materials for doing so, yet the order may be supported, and 
was, in fact, intended to be rested, on the directors' power of accept- 
ing a surrender. This is a power of which the exercise should be 
carefully watched, but if it be exercised in good faith, without 
collusion and openly, after due notice to and with the approba- 
tion of the shareholders that remain, its exercise must, primd 
facie, be supported. Here it was exercised (in so far as it was 
exercised) under all these conditions in the presence, actual or 
potential, of the company's creditors, and with the approval of a 
learned Judge who had before him and had given unusual con- 
sideration to all the circumstances of the company. And if the 
intention was that these shareholders should surrender, and there 
^vas power to accept their surrender, I think, putting the second 
winding-up proceedings out of the question, that they should be 
held discharged, though the surrender was indirect and informal. 
Perhaps Wiighfa Case (1), decided by Lord Hatherley^ may be 

(1) Law Rep. 7 Ch. 55. 
Vol. XV. Z 2 
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y.<a W. thought to support this view. The substance of that case was 
1872 that when a contributory who was discharged got no more than 
^^ his right, the fact that he got it in a wrong way was not to be 
LoNDOK considered by the Court. But the present case is complicated by 
Bank. the commencement in this branch of the Court of effectual winding- 
up proceedings on the day on which the order by consent was 
made. Probably that was the earlier in point of actual hours— 
possibly it was the consequence of the order itself — but I doubt if 
there are materials before me on which I can judicially hold this. 
The case seems to me to be one in which the onus is on the 
person — ^the official liquidator here — who asserts that the winding- 
up proceedings in this Court override the order. The Act of 
Parliament gives, by sects. 153 and 84 eombined, a- retro6pecti?e 
relation to the winding-up order which nullifies all proceedings 
taken between the commencement of the proceedings and the 
winding-up so &r as they affect the status of the contributories. 
This, of course, does not in general affect an order of the Court 
rectifying the register, which may be made after the winding-up 
order itself, but it might, and probably would, affect for some pur- 
poses (though not 80 as to prevent its taking effect at its date), an 
order like the present, which, though in form an order rectifying the 
register, is in reality an acceptance of a surrender by the governing 
body of the company. Where, however, as here, the alteration of 
the list has nothing whatever to do, so far as appears, either directly 
or indirectly, with the presentation of the Petition, but was an inde- 
pendent act done in good faith, I think that it would be dangerous 
to hold that the presentation of Petitions on the same day, without 
proof of priority in hours, nullifies it by the doctrine of relation to 
which I have alluded. No authority bearing on the case was cited 
at the Bar, for Bargees Case (1) is distinguishable, and indeed the 
circumstances are so peculiar that a similar case is not likely to 
have occurred or to occur hereafter. This being so, I must gire 
effect to my opinion as expressed in Chambers, that» in the face of 
the order of Yice^Chancellor ifaZtns, I cannot hold Widmedefi to 
be a contributory. The summons to put him on the list will 
therefore be dismissed, but the costs of both parties must come oat 
of the estate. 

(1) Law.Eep. 5 £q. 420. 
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There is also an e» parte application before me for liberty to Y.-CW. 
take some proceedings or other for the purpose of discharging 1872 
the order of Yice-Chancellor Mxdins. In my opinion such pro- j„ re 
ceedings would be useless and hopeless, and would do injustice if g^suRBAK 
they chanced to succeed ; therefore I refuse this application ako, ,Bake. 
Bat of this also the o£Scial liquidator may have his costs out of 
the estate ; and I intend that this decision in Mr. Walmedey's case 
shall apply to all tiie other persons named in the consent order. 

Solicitors for the Liquidator : Messrs. /. db 0. BogevB & Sons. 
Solicitors for Mr. Walmedey : Messrs. G dt A Linda. 



GRIFFITHS V. JONES. l. j. j. 

for V.<3. W. 
[1871 G. 143.] ^^3 



Vendor and Purchaser — Sale hy Court — Valuation qf Timber— Mistake — Feb. 20. 

Opening Biddings, """^ 

At a sale of an estate by anctioii tinder the direction of the Court, 
J. ^.y having previously been informed of the value of the timber, purchased 
lot 2, and agreed to take the timber at the price named by the auctioneer. 
The Chief Clerk confirmed the sale and filed his certificate. It was subse- 
•quently discovered that the value of the timber on a portion of the lot 
had been, by the mistake of the auctioneer, omitted : — 

Ilddf on summons by the vendors, that the purchaser was entitled to 
hold the property without submitting to a valuation of the timber. 

IHIS was an adjourned summons in a creditor's suit. The 

application was on behalf of the Defendants, vendors, and it was 

in effect for the puipose of compelling John Evans, the purchaser 

of lot 2, part of an estate situate in the county of Flinty and sold 

under the direction of the Courts to pay into Court a sum of 

money, in addition to the purchase-money and the interest 

thereon, the value of the timber on the said Iot» such value to be 

ascertained by valuation. The ground of the application was 

that a large portion of the timber was, by mistake, omitted in the 

valuation upon which the amount named by the auctioneer at 

the sale as the value of such timber was founded. The evidence 

on the part of the vendors shewed that the timber on 63a. 13p. 

Z2 2 
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L. J. J. of lot 2 had been omitted from the valnation of the timber on the 
lot. which at the time of sale on the 15th of An&:iisty 1872, 

1873 



the auctioneer stated to be £1620. John Evans purchased the lot 
Grot-iths fQY £11,000, and he said he would take the timber at the price 
Joxis. named (£1620). 

On the part of the purchaser the evidence, in effect, was that 
his solicitors asked the vendors' solicitors, a week before the sale, 
what the valnation of the timber on the lot was, and were told that it 
would be divulged only at the sale, and that the purchaser wodd 
have the option of taking it at the vendors' price or by valuation 
in the usual way ; that the purchaser and a friend went over the 
property and roughly estimated the value of the timber ; that the 
purchaser on hearing, prior to the sale, the amount of the valua- 
tion of the timber, gave a larger sum than he had intended to 
give for the property ; and that £12,620 was the full value of the 
lot with the timber. 

John Evans was the purchaser of other lots of the same 
estate, and took the timber on all of them at the valuation 
declared at the sale, though in some instances he was advised it 
was excessive. The Chief Clerk confirmed the sale, and his 
certificate was filed long before these proceedings were taken. 

Mr. Oreene, Q.C., and Mr. MiUdr^ for the vendors, contended 
that upon the evidence there ought to be a fresh valuation of the 
timber. 

Mr. TF. C. Bdrvey, for a subsequent mortgagee, supported that 
view. 

Mr. Morgan^ Q-C, and Mr. A. Thomson, for the purchaser, 
referred to the cases of Morice v. Bishop of DurJumi (1\ In re 
Carew^s Estate (2), and Quest v. Smythe (3) ; and contended that 
this was an appb'cation analogous to the old practice of opening 
the biddings, which had been abrogated by statute SO & SlVict 
c. 48. No fraud was imputed to the purchaser. The application 
was founded upon an alleged mistake, bat there had been no 
mistake at all; even if there had been the Court would not 
rescind the purchase merely on the ground that the vendors had 

(1) 11 Ves. 67. (2) 26 Beav. 187. 

(3) Law Rep. 6 Ch. 651. 
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for V.-0. W. 
1873 



made a mistake by their own agent, the auctioneer. There had ^ L. J. j. 
been no surprise upon the Tenders. They had had plenty of time 
to make up their minds as to the amount of the valuation of the 
timber and of the property. The certificate had become absolute ^"*^'""* 
before any proceedings were taken, and for these reasons the Jonbs. 
sommons ought to be dismissed. 

Hr. Kekewiehf for the first mortgagee, who wished, if a valuation 
iras not ordered, that the contract should stand as it was. 

Ur« Chreene, in reply, submitted that the argument as to the 
opening of the biddings had no application to this case. The 
evidence shewed that the mistake was a serious one, and that the 
purchaser had a full opportunity of knowing of it ; but whether he 
did know of it or not, he could not be allowed to hold the pro- 
perty without a valuation of the timber, which had been omitted 
by mistake. All that he could properly claim was to have the 
purchase rescinded. 

Sib W. M. James, L. J. : — 

I am of opinion that the relief sought upon this summons can- 
Jiot be granted. It may be that the agent of the vendors made a 
mistake as to the amount of the value of the timber on this lot, 
but it would be very inconvenient if a contract made between 
vendor and purchaser could, merely on the ground of some mis- 
take by an agent, be set aside. Suppose the purchaser had made 
a mistake in his valuation of the estate, could I have granted him 
relief? If I could not do so in that case, why should I do so in 
"this? The lot was sold for £11,000 after the value of the timber 
was declared, and the purchaser elected to take the timber at the 
^rice named, and not to have a valuation. There has been no 
fraud and no misconduct on the part of the purchaser ; and the 
mistake, if any, was through neglect on the part of the vendors ; 
.and it is now quite clear that biddings cannot be opened except 
for fraud. I must hold that the contract is binding, and dismiss 
the summons with costs. 

Solicitors : Messrs. Barnard dt Harris; Messrs. Ashiubrst, Morris^ 
'4t Co. ; Messrs. FrankiA db Buehanaoh ; and Messrs. Dadoes db Son. 
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L. J. J. CROZBER V. CROZIER. 

for V.-O. W. 

[1872 0. 119.] 
1873 *• -" 

jj,^^ WiU^Ahaolute Qift^LifB Estate not implied. 

Gift by a testator of all the residue of bis estate and effects, real and per- 
sonal, whatsoever and wheresoever, to his wife, E. (7., and after her death, to 
be equally divided to the children, should there be any; he also appointed his 
wife" sole executrix. There were no children : — 

ffeldf that the wife was absolutely entitled. 

Special case. 

JB. W. Orazier, a Colonel in the Indian Army, by his will| dated 
the 6th of March, 1862, made the following disposition : — 

*^ I give and bequeath to my nephew and godson, B. B. OrozieTy 
the sum of £200. I also give and bequeath to B. Davis and 
A. Woodf brother and sister of my wife, each £100. All the resi- 
due of my estate and effects, both real and personal, whatsoever 
and wheresoever, and of what nature and quality soever, I give, 
devise, and bequeath the same to my wife, Emily Crazier^ and 
after her death, to be equally divided to the children, should there 
be any. I hereby appoint her sole executrix of this my wilL" 

The testator died on the 12th of August^ 1871, having had one 
child only, who was bom after the date of the will, but who pre- 
deceased the testator. The will was proved by the executrix. A 
question having been raised as to the interest taken by the exe« 
cutrix under the will, this case was filed, which requested the 
opinion of the Court whether the executrix took an absolute in- 
terest or only a life interest in the real and personal estate of the 
testator, or in any and what part thereof. 

Mr. DicJcinson, Q.C., and Mr. CoU, for the Plaintiff: — 

There are two well-settled rules of this Court for construing 
wills : First, that where there are words conferring an absolate 
gift, there must be words equally strong and clear to cut it down: 
Secondly, that where there is a gift over on the happening of an 
event, the actual event must happen before the gift over can take 



VOL. XVJ EQUITY OASES. 283 

effect Here the gift to the executrix is absolute, and is only to h. J. j. 
be cut down on an event which has not happened. It follows that °' •* • • 
the executrix is entitled absolutely. J52 

Grozibb 

Mr. Kardahe, Q.C., and Mr. MaicUow, for the next of kin : — Cbozier. 

The words of the gift imply that the testator intended only to 
give a life estate to the executrix. An intention apparent on the 
will that the legatee should have a life estate only, is sufficient to 
cut down the gift, however strong the words of gift may be: 
JosUn V. Hammond (1); In re Qraham^s WiU (2); WcAers v. 
Waters (3). 

Mr. Lindletfy Q.C., for the heir-at-law. 

Sib W. M. James, L.J. : — 

I must take the whole of the will together, and not one part 
separately. 

This case bears no resemblance to Waters v. Waters where the 
testator interposed trustees. It is more like the case of In re 
Graham's Will 

The testator in this case gives the whole property directly to 
his wife without the interposition of trustees. It is a direct and 
absolute gift to her. Then he says, if there should be children 
the property is to go to them after their mother's death. It is 
perfectly clear he did not mean to die intestate, but if the widow 
only takes a life estate there is an intestacy. I am of opinion 
that the widow takes absolutely, and the question must be 
answered accordingly. The costs to come out of the estate. 

Solicitor for all parties : Mr. JB. B. Wheatly. 

(1) 3 My. & K. 110. (2) 33 Beav. 479. 

(3) 26 L. J. (Ch.) 624. 
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In re CLOUGH'S ESTATE. 



Leases and Sake of SetUed EstcUee Act — Person of unsound mind not so found by 
}^J^ Inquisition — Order madsj under s, 36 of Act, appointing a Ouardian'-^Sale 

Feb, 20. of Estate by the Court — Objectioii to Title by Purchaser allowed. 

On a petition presented under the Leases and Sales of Settled Estates Act, 
an order was made for the sale of an estate to which A. B^^a person of un- 
sound mind, but not so found by inquisition, was entitled for life in re- 
^ mainder. A. B^s brother had been previously appointed, under the 86th 
section of the Act, the guardian of A. .9. and of certain infants for.the purpose 
of consenting on their behalves to the application, and he was to be at liberty 
on behalf of the infants to consent. The order for the sale was made upon 
hearing counsel for A, B, by his guardian, and the guardian by his counsel 
consenting. 

The purchaser objected to the title on the ground that only a committee 
properly appointed could consent on behalf of A, B. :— * 

ffeldf that the objection was well founded ; and a summons taken out by 
the vendors to compel the payment of the balance of the purchaae-moneyi 
interest, and the costs, dismissed. 

In re Venner^s Settled Estates (1) considered. 

IHIS was an adjourned summons intituled In the matter of 
James Henry ClougVs Floe Ashpocl Estate, and of the Leases and 
Sales ofSetOed Estates Act (19 & 20 Yict c. 120.) 

James Henry doughy who was after the life estate of Catherine 
CUmgh (since deceased) entitled in fee, by his will devised this 
estate to trustees upon trusts for his wife (since deceased) for life, 
with remainder for his daughter (his heiress-at-law) for life, with 
remainder, in effect, for the use of his eldest grandson, Thomas 
Parr WiUiams^EUis for life, with remainder for his sons succes- 
sively in tail, with remainders over. The testator died in 1848. 

Thomas P. WiBiams-EUts, now the tenant for life in remainder, 
was at the time the petition after-mentioned was presented, and 
indeed had been since February, 1870, a person of unsound mind, 
though not so found by inquisition. He had five sons and two 
daughters, all in&nts. A petition intituled as above mentioned 
was presented on the 12ih of July, 1871. It set forth all the 
facts, and, inter alia, alleged that it would be for the benefit of 
the parties beneficially interested in this estate that it should be 

(1) Law Bep. 6 Eq. 249. 



1873 



VOL. XV.] EQUITY CASES. 285 

sold and the proceeds applied in payment of the incumbrances, L. J. j. 
and it concluded with a prayer to that effect, and that the surplus ^' * 

(if any) should be invested in consols. 

On the 9th of July, 1872, John Clough WiUiam-Mis was ap- CLiuoH's 
pointed guardian of his brother Thomas P. WiUiama-Ellis and of Kstatr, 
certain infants, "for the purpose of consenting on their behalves " ^- 
to the application. The order concluded thus: "And the said 
John Clough WiUiamB'Mlis is to be at liberty, on behalf of the said 
infants, to consent to the said application." And on the 11th of 
July, 1872, an order, upon hearing counsel for, amongst others, 
Thoman P. WiUiams-Ellis, by his guardian appointed by the Court, 
as above mentioned, and the guardian by his counsel consenting, 
was made whereby there were ordered and directed certain 
accounts and inquiries and a sale of the estate subject to the pro- 
visions and restrictions of the Act^ and the proceeds to be paid 
into Court The estate was, on the 11th of October, 1872, sold by 
auction under the direction of the Court, and Peter Anderton was 
by the Chief Clerk, on the Slst of October, 1872, certified to be 
the purchaser of the estate for the sum of £26,500. The purchaser, 
who had received, on the 22nd of November, 1872, from the 
Tendon an abstract of title, objected to the title on the ground 
that only a committee properly appointed could consent on behalf 
of Thomas P. WiUiams-ElIis, and this was a summons on the 
part of the vendors asking that he might be ordered to pay the 
balance of the purchase-moneys; a sum of £169 17s. 9d. for 
interest thereon ; and the costs. 

The question was, whether the consent to the order for sale by 
the guardian appointed by the Court of Thomas P. WiUiams-Ellis 
was binding upon Thomas P. WiUiams-Ellis as tenant for life in 
remainder, and sufficient to give validity as regarded him and the 
other persons interested in the estate to that order. 

Mr. Morgan, Q.G., and Mr. A. Thomson, for the vendors : — 

The order for sale was made imder the protisions of the Leases 
and Sales of Settled Estates Act (19 & 20 Vict c. 120.) The 36th 
section of that Act is, that all powers given by the Act, and all 
applications to the Court under it, and consents to such applica- 
tions may be exercised, made, or given by guardians on behalf of 
the infants, and by committees on behalf of lunatics ; and there is 
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L^j. j._^ a proTiso that in the cases of infant or lunatic tenants in tail no 
application to the Court or consent to any application may be 
made or given by any guardian or committee without the special 
In re direction of the Court. The order in this case was made upon 

Cloughs . 

Estate, the authority of In re Venner*s Settled Estates {l\ and the decision 
in that case was come to after a consideration of the 36th section 
of the Act. The words of the section are merely permissive. It 
was intended to leave each case to the ordinary rules and practice 
of the Courts which are^ that a person of xmsound mind not so 
found by inquisition may sue or defend by his guardian. The case 
of In re Venner^s Settled Estates is a proof that the statute has beon 
in the same manner acted upon for several years, and it will be 
for the benefit of the public that the statute in this particular be 

not made a dead letter. If the case of In re Venner's Settled 

« 

Estates be overruled, numerous titles will in all probability be 
upset. On these grounds it is submitted that the order asked for 
ought to be mada 

• 

Mr. North, for the purchaser : — 

The language of the 36th section is express. Consents to snob 
applications must be given by committees on behalf of lunatics 
as they must be by assignees of bankrupts or insolvents. As 
regards committees, they must be appointed by the Court having 
jurisdiction in lunacy. The order in this case, however, states tbat 
John dough WiUiams-EUis was appointed guardian of the person 
of unsound mind, and of infants, for the purpose of consenting on 
their behalves ; and that he should be at liberty, on behalf of the 
infants, to consent to the application ; and consequently the Court 
did not give the guardian leave to consent on behalf of the person 
of unsound mind. The 27th and 28th sections of the Leases and 
Sales of Settled Estates Act are very important. By the former 
the Court is not to authorize any act which could not have been 
authorized by the settlor ; and by the latter the acts of the Court 
in professed pursuance of the Act are not to be invalidated, except 
that no lease, sale, or other act " shall have any effect against anr 
person whose concurrence in or consent to the application ought to 
have been obtained and was not obtained." The words of that 
section shew that proceedings cannot go on without consents in 

(1) Law Hep. 6 Eq. 249. 



VOL. XV.] BQUirr cases. 287 

certain cases, and there is no way of obtaining the consent of a L. j. j. 
pe«m of m^souBd mind except by a committee p«perly appointed. *» ;-«^- ^- 
The person of^nnsoond mind should he recover, or the committee .^.^ 
should one be appointed, would be able to recover the estate in q^q^'s 
an action of ejectment, unless it could be shewn that the consent Estate. 
to the sale had been obtained in the manner pointed out by the 
36ih section. The purchaser wishes to expend a consideirable sum 
of money on the estate, and though he is a willing purchaser, he 
is unwilling to take a bad title. In re Fanner's Settled EricUes (1) 
does not apply to this case. If it should be considered that it does, 
then I contend that the decision was not a right one upon the 
construction of the 36th section of the Act. It cannot be con- 
tended that that decision will bind the Courts of Common Law; 
and the ca^es of In re TurlutSe Estate (2) and In re FranldMs 
Estates (3), cited in that case, do not bear out the order made by 
the Master of the Bolls. Those cases were exceptional, and are 
not of sufficient authority for the order asked. Therefore I 
sabmit that the summons ought to be dismissed. 

Mr. Morgan^ in reply : — 

Though the order in In re Venne/s Settled Estates was not 
made adversely, it is an authority, and has been acted upon, and 
in this very case. The production of the order shewing the consent 
by the guardian would be a complete answer in an action of eject- 
ment, for the cousent of the guardian is as good as that of a com- 
mittee. Putting the 36th section of the Act aside, the Court can, 
under its original jurisdiction, recognise the guardian as the proper 
representative for all purposes, as if he had been appointed in a 
suit; and that being so, the consent is of the person of unsound 
mind himself. But the language of the 28th section of the Act 
is conclusive, for it says, that '^ after the completion of any lease 
or sale, or other act under the authority of the Court, and pur- 
porting to be in pursuance of this Act, the same shall not be 
invalidated on the ground that the Court was not hereby em- 
powered to authorize the same." Then comes the exception 
which has been referred to, that no sale shall have any efibct 

(1) Law Rep. 6 Eq. 249. (2) 2 N. R. 168. 

(3) 7 W. R. 45. 
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L^J.^J^^ against any person whose concurrence in the application ought to 
have been obtained and was not ; bat this gentleman's concurrence 
was (within the meaning of the 36th section) obtained ; if it was 

CiicoH'8 ^^^ ^^^^ ^^ ^^^^ ^ covered by the general practice of the Court 
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Estate. 



Sib W. M. James, L. J. : — 

I am of opinion that the objection of the purchaser to this 
title is well founded. The question in this case has never been 
before any Court upon an application in which the persons inte- 
rested have raised it If there were a decision of any Court 
shewing that the mode adopted in this particular case had been 
adopted in other cases as the proper mode, I should consider my- 
self bound by the decision and follow it. I cannot in this case 
follow the order in In re Vermer's BetUed Estates (1). By reliance 
on that case the parties here have, on my view of it, been led 
astray. This gentleman of unsound mind now may recover, and 
if he does not, a committee may be appointed, and in either case 
an action of ejectment might be brought to recover the property; 
and that being so, I do not see how I can, looking at the language 
of the 28th section of the Act, make the order asked for. This 
gentleman is a person whose concurrence in the application ought 
to have been obtained ; but, in fact, it was not obtained, because 
he was not in a fit state of mind to give his concurrence. All 
these applications and consents are matters of statutory juris- 
diction. The Court has no general jurisdiction to give consent. 
The power is expressly confined by the statute to special cases, 
and within those cases this one does not come. I am of opinion 
that this Court has no power to appoint a guardian in such a case. 
I^may observe, that the application in In re Venner^'s Settled 
Estates was a mere ex parte one ; but in this case the purchaser 
has taken an objection to the title, and I am of opinion that he 
was warranted in so doing, and therefore the summons must be 
dismissed, and with costs. 

Solicitors: Messrs. FranJcish dt Buchanan^ agents for Messrs. 
Q(M Edwards dt Weston, Denbigh; Messrs. Chregory, Bowdiffes, 
dt Batde, agents for Messrs. Fradsham dt Nichcison, Liverpool. 

■^ (1) Law Rep. 6 Eq. 249. 
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McKECHNIE v. VAUGHAN. L. J. j. 

for V.-O. W. 
[1871 M. 217.] jg^3 

WiU — Blank» — Numher of LegoieeM — Incorrect Gift hy a TeaUitor, j^^j^ 20. 

Bequest ^ unto each of my four nieoes , the daughters of my 

deceased brother Joseph^ the sum of £500." There were five daughters of 
Joseph, who all suryived the testator :— 

Held, that the blank left in the will was not sufficient to distinguish this 
case so as to take it out of the settled rule^ and that each of the five nieoes 
was entitled to a legacy of £500. 

John VAVGEAN, by Ws win, dated the 4th of November, 
1866, made the following disposition : — ** I bequeath nnto each of 
my four nieces , the daughters of my deceased 

brother Joseph Vauffhan, the sum of £500, and I declare that the 
said sums shall be respectively for their sole and separate use, 
independently of their respective husbands." 

The testator gave the residue of his real and personal estate to 
the Defendant Vaughan, whom he appointed executor. He died 
on the 16th of September, 1868, being seised of considerable real 
and personal estate. At the date of his will and of his death 
there were five nieces, the daughters of his deceased brother 
Joseph Vaughan mentioned in the will, each of whom claimed to 
be entitled to a legacy of £500. The Defendant Vaughan alleged 
that the gift was void for uncertainty. This bill was accordingly 
filed by two of the nieces of the testator, praying that it might be 
declared that the Plaintiffs and the other three nieces, daughters 
of the testator's deceased brother Joseph Vaughan, were entitled 
each to a legacy of £500 to her separate use. 

Mr. DieUnsm, Q.C., and Mr. E. CuOer, for the Plaintiffs :— 

The case is governed by authority : Oarvey v. Hibbert (1) and 
the cases collected in Jarman on Wills (2). 

, Mr. Morgan, Q.C., and Mr. ProetoTf for the residuary legatee : — 
This is distinguished from the ordinary cases by the blanks con- 

(1) 19 Yes. 124. (2) Srd Ed. vol. ii. p. 179. 
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L. J. J. tained in the will. It is quite settled that the blanks must be 

for V -C W 

regarded like every other part of the will : Mason v. Bateson (1) ; 

.^^^ Taylor v. Richardson (2). Looking, then, at these blanks, it is 

MoKechnie ^i^^j ^^^^ ^Yie testator intended to select certain members of the 

Vacghak. class, that is, four out of the five, but not having done so, the only 

conclusion the Court can come to is, that the whole gift is void for 

uncertainty. 

Mr. MUeheUf for the trustee. 

Mr. JaeJaon, Q.C., and Mr. Yate Lee, for other parties. 

Sib W. M. James, L. J. : — 

The case is governed by authority, and putting aside for the 
moment the blanks in the will, the Court would be bound to hold 
that each of the five nieces is entitled to a legacy of £500. 

Then do the blanks make any difference ? It is said that the 
inference to be drawn from the occurrence of these blanks is, that 
the testator intended to select as objects of his bounty four out of 
the five nieces, and that not having done so the gift is void for 
uncertainty. It certainly is possible that such was the testator's 
intention. But may it not be that he was ignorant of the state of 
the family ? This seems to me a much more probable hypothesis 
than that he intended to select four out of five of his nieces. What 
is there in the circumstances to make such an explanation likely? 
In my opinion the existence of these blanks in this will affords no 
substantial ground for taking this case out of the ordinary mie. 
There must, therefore, be a declaration that each of the five nieces 
is entitled to a legacy of £500. 

Solicitors for the Plaintiffs : Messrs. J. dt B. Oole. 
Solicitors for the other Parties : Messrs. Sharp dk JJUUhome ; 
Messrs. Simpson & Cvllingford. 

(1) 26 Beav. 404. (2) 2 Drew. 16. 
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Ex parte LOVEEING. In re THORPE. C. J. B. 

Bankruptcy — Practice — Amount of Deposit on Appeal — Application to increase ,^^ 
— Appellant resident abroad — Bankruptcy Eules^ 1870, r. 145. Feb. 17. 

After an appeal has been entered with the Registrar, and the ordiDaiy 
deposit of £20 has been made by the Appellant, it is too late for the 
Bespondent to apply to have the amount of the deposit increased. 

On the 26th of November, 1872, Thomas Thorpe, a trader, filed 
a petition for liquidation by arrangement On the 11th of De- 
cember the first meeting of the creditors was held, and it was 
resolved to accept a composition of 68. 8d. in the pound, and Mr. 
/. F. Loverinff was appointed trustee. On the 20th of December 
the second meeting of the creditors was held, when these reso- 
lutions were confirmed, and they were afterwards duly registered. 
On the 20th of November an action in the Queen's Bench had 
been commenced against Thorpe by a creditor named Hartel, who 
resided in Saxony, to recover a debt of £101 12s. 4eZ. due on a 
bill of exchange. On the 20th of December judgment was signed 
in this action, and on the 21st of December the sheriff seized 
goods of Thorpe under a writ of fi. fa. issued upon the judgment. 
On the 13th of January, 1873, upon the application of the debtor 
and the trustee, an order was made by the Chief Judge restraining 
Eariel from taking any further proceedings in the action, or upon 
the judgment recovered or execution issued therein, until further 
order. And it was ordered that the sheriff should forthwith with- 
draw from possession of the property and effects seized by him 
under the writ of fi.fa., and that Hartd should pay to the appli- 
cants their costs of the motion. From this order Hdrtel, on the 
Ist of February, entered an appeal, and on so doing, deposited 
with the Begistrar the sum of £20. Notice of the appeal motion 
was served on the debtor and the trustee. On the 4th of February 
they gave notice of an application to the Court on the 11th of 
February that Hartd should deposit with the Begistrar an addi- 
tional sum of £20. This application was made before Mr. Begis- 
trar Roche, sitting as Chief Judge, and he reserved the question 
to be heard by the Chief Judge himself. 
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The application was now renewed. 

Mr. Brough, for the debtor and the trustee : — 

No application was made by the Appellant under Bnle 145 of 
the Bankruptcy Bules, 1870 (1), to fix the amount of the deposit, 
and therefore the Bespondents are entitled now to ask to have 
the amount increased. It ought in this case to be increased to 
£40y as the Appellant is resident abroad, just as in the Court of 
Chancery a Plaintiff out of the jurisdiction can be compelled to 
give security for costs. The Bespondents have already inconed 
costs amounting to £50. We could not have made this application 
before, as, till the appeal had been entered, we did not know that 
any appeal would be brought 

Mr. B. Vauffhan Williams, for the Appellant, was not called 
upon. 



Sir Jamp Bacon, C J. :— 

I do not think that I can accede to this application. If the 
present applicants had any intention of requiring that a larger 
sum than the ordinary £20 should be deposited in the event of an 
appeal from my decision being brought, they ought to have asked 
for it when that decision was given. They did not do this. The 
Appellant is now quite within the terms of Bule 145. At or 
before the time of entering his appeal he has deposited the only 
sum which, in the absence of any direction by the Court, he 
could be required to deposit. He has complied, I think, with the 
conditions imposed by the rule, and it is now too late to ask to 
have the amount of the deposit increased. It may very likely be 
a case in which that amount might properly have been increased, 
but the application was not made at the time when it ought to 
have been made. If it had been made then the Appellant would 



(1) Rule 145 is as follows :— " At or 
Itefore the time of entering an appeal, 
the party intending to appeal shall de- 
posit with the registrar of appeals such 
sura, not being less than £10 and not 
exceeding £40, as the Court appealed 



from shall direct, to satisfy, so fiur as the 
same may extend, any costs that the 
Appellant may be ordered to pay ; and, 
in the absence of any such direction, 
the sum deposited shall be £20." 
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not have been within the terms of the rule as he is now. The c. J. B. 
apph'cation mnst be refused. 1878 

Mr. B. Vauffhan Williams asked for the costs of this application, jjomao. 

Inre • 

The CraEF Judge : — ^The costs will stand over till the result Thorpe. 
of the appeal is known. 

Solicitor for the Trustee : Mr. W. A. Plunkeit, 
Solicitor for the Creditor : Mr. A. Q. Ditton. 
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FelK 22, 25. 



M. B. In re DULWIOH COLLEGE. 

J£^ Practice — OkarUy — CosU — Charges and Expenses of Attorney' Qetural, 

When the Attorney-General, upon making an application to the Court of 
Chancery in the matter of a charity, desires an order for taxation and pay- 
ment of his costs, charges, and expenses, relating to the charity, not heing 
costs in the matter, the summons should contain a statement of the matters 
in respect of which payment of such costs is desired. 

By an Act of Parliament (20 & 21 Vict c. 84) a scheme of the 
Charity Commissioners for the management of Dtdwieh College was 
conijrmed ; and by such scheme it was provided that certain of 
the Governors should be appointed by the Court of Chancery upon 
application to be made by the Attorney-G-eneral either by petition 
or summons before one of the Judges of the Court sitting at 
Chambers. 

On the 6th of June, 1872, a summons was taken out by the 
Attorney-Greneral, intituled. In the matter of the Act of Parlia- 
ment, and In the matter of the College, asking that the persons 
therein named might be appointed Governors of the College, and 
that the costs of the Attorney-General and the Governors of 
the application and consequent thereon, including in the costs of 
the Attorney-General any charges and expenses properly incurred 
by him in relation to the college '' not being costs in these 
matters," might be taxed and paid by the Gt)vemor8 of the Col- 
lege out of the income thereof. The summons was duly served 
on the Governors, and an order made in accordance therewith on 
the 19th of June, 1872. 

Under this order the solicitors of the Attorney-General carried 
in for taxation a bill of costs to the amount of upwards of £200. 
These costs appeared to have been incurred with reference to 
certain memorials relating to the management of the college 
which had been laid before the Attorney-General by the inhabi- 
tants of Dviwieh and the neighbourhood ; but which had not led 
to the institution of any legal proceedings by the Attorney- 
General. The Gk)vemors of the College objected to the allowance 
of these costs ; but the Taxing Master was of opinion that if they 
had been sanctioned by the Attorney-General he could not inquire 
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further, and was bound to allow them. Thereupon the Governors M. B« 
took oat a summons asking that the order of the 19th of June, 1878 
1872, might be amended, or varied so far as regards the direction j^ „ 
to tax the costs of the Attorney-General, by directing that the qJ^JJ^^ 

charges and expenses (if any) properly incurred by him might be 

limited to the appointment of Governors under the said order, and 
that if necessary the original summons upon which the order was 
made might be reheard. 
This summons now came on to be heard, 

'^T.SotUhffote, Q,C., and Mr. W. F. Rohitison, for the Governors : — 

The order of the 19th of June, 1872, is irregular. The case is 
simply this: Some one applies to the Attorney-General about 
the management of the college ; the Attorney-General looks into 
the matter, but takes no proceedings. Then some time afterwards 
it is necessary to appoint new Governors, and thereupon the Attor- 
ney-General, without ever mentioning the matter, obtains an order 
for taxation and payment of his charges and expenses, under 
which it is impossible for the Governors to raise any question as to 
the propriety of those charges being allowed. 

The Soluntor-Oeneral (Sir O. Jessel), and "ilLr.Vaughan Hawkins, 
for the Attorney-General : — 

The order was made in accordance with the terms of a summons 
duly served on the Governors, and not opposed by them. It is 
also in accordance with the regular practice of the Court. When- 
ever the Attorney-General makes an application of any kind in 
reference to a charity, he at the same time asks for his charges 
and expenses properly incurred ; he never states what those charges 
are, but his word is taken that there are such. If it were other- 
wise, great expense would be occasioned to all charities by the 
filing of affidavits to shew what the charges were. The question 
as to the propriety of the items can be gone into before the Taxing 
Master ; and this application is unnecessary, and ought to be 
refused. 

Mr. SoiUhgaie, in reply, referred to the form of order under the 
Charitable Trusts Act, given in Seton on Decrees (1). 

(1) Page 78G. 

2 A 2 2 
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M. B. LOBD ROMILLY, M.R. : — 

]^ This adjourned summons comes before me nnder the following' 

In re circumstances : — On the 19th of June, 1872, an application was 

DXJLWIOH 1 . 

Ck)LLEQB. made by the Attorney-General for the appointment of new 
Governors of Dvlwich OoUege, and an order was then made for 
the payment of the costs, including the Attorney-General's costs, 
and any charges and expenses properly incurred by him in rela- 
tion to the said college, not being costs in the matters. It is 
now alleged by the Governors that that order was too extensive, 
and that the costs of the Attorney-General ought to be limited to 
his costs in the matters only, and that, as in the case of ordinary 
trustees, the opinion of the Court should be taken as to the pro- 
priety of allowing such costs. It is objected, on the other hand,, 
that the expense of filing so many affidavits would be a great 
infliction with respect to matters in Chambers. But there is no 
occasion for affidavits unless the matter is contested ; if there is a 
contest, it should be submitted to the Court for its decision, and 
not for the decision of the Taxing Master. I shall therefore in 
future require the Attorney-General when he wants costs not 
being costs in the matter, to make a statement to the Court of 
what it is in respect of which he asks for costs ; and this being 
submitted to the other side, may or may not be contested. If it 
is, the Court must decide ; if not, the order will be taken sub 
siletUio. I do not mean that the bills of costs shall be submitted 
to the Court, but that matters not being before the Court in 
respect of which costs are required should be mentioned, in which 
case, when the application is approved, the costs will be submitted 
to the Taxing Master. The province of the Taxing Master is to 
determine whether the costs incurred are properly charged in 
particular matters which are specified ; but it is not his province 
to determine whether the trustees or the Attorney-General pro- 
perly embarked in certain proceedings; that is the province of 
the Court ; and when the Court has determined that they did so 
properly embark, then the Taxing Master is. to determine whether 
the costs charged for that purpose are proper. I am told that the 
order made is in accordance with the regular practice for a great 
length of time, and I have no doubt that that is so, though it is. 
new to me. I think that it ought to be so no longer, and that 
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there is only one proper check to prevent the improper incur- M. B. 
ring of costs ; not that this is a case where any imputation can 1873 
be made against the Attorney-General, because he probably, cer- 2» re 
tainly possibly, knew nothing'at all about the matter. His solicitors ^^^^^ 
are paid for work done and not by regular fixed salary; the ""■"• 
consequence of which is that, without imputing the slightest dis- 
position to them to take advantage of that circumstance, it is import 
tant that the solicitors to the Attorney-General should be subject to 
^supervision. There is no supervision unless it is that of the Court. 
Here the work is done for Dulvdch College^ the Governors of which 
should have an opportunity of considering whether this is a proper 
case in which the charity should pay costs, and if necessary, of bring- 
ing the question before the Court. Nay, more, I think that for the 
solicitors themselves it must be more agreeable and satisfactory 
that the matter should be brought before th6 Court. I do not 
doubt the propriety of what they have done, but even with the best 
possible intentions mistakes may arise. This the Taxing Master 
cannot or ought not to determine. To allow him to do so would be a 
delegation of what are the first duties and functions of the Court to 
the Taxing Master, which, in my opinion, ought not to take place. 
Therefore I shall alter the order by striking out the words " to the 
said college, not being costs," and then the order will read thus : 
'' including in the costs of the Attorney-General any charges and 
expenses properly incurred by him in relation to these matters." 
This is not to prevent the Attorney-General from applying for a 
summons to this Court to have the costs which he proposed to bring 
tefore the Taxing Master taxed and paid. This will either require 
a new summons and service on the Governors ; or, as the order has 
been made, it will require the summons to be amended in order 
to state what the circumstances are. If the right to these costs is 
not contested, the matter need merely be mentioned to the Court 
80 that it may know that the charity approves of it. In future, 
part of the summons on which in such cases the order is made 
will be a statement of the matters in respect of which the payment 
-of costs is desired. Thus no extra expense will be occasioned to 
other charities, and I believe this will be a more wholesome rule 
and a more proper check upon the undue application for costs than 
a mere statement on applying for costs of matters the nature of 
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which is to be afterwards gleaned from the bill itself when sub- 
mitted to the Taxing Master. The costs on both sides in this case 
will be paid out of the charity estate. 

Solicitors : Messrs. Fearon, Cldbonj A Fearan ; Messrs. Bruce, 
Sons, & Jaehson. 
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COCKAYNE V. HARRISON. 

[1869 C. 118.] 

COCKAYNE V. HARRISON. 

[1869 C. 150.] 
Solicitor and Client — Totan Agent — Lien. 

At the request of the client of a country solicitor, B, paid to the solicitor 
a sam of £350 in part discharge of costs due to the solicitor in respect of 
administration suits to which the client was Defendant^ and the repayment 
was secured by a mortgage of the solicitor's lien. Afterwards the costs were 
ordered to bo taxed, and paid out of a fund in Court to the town agents of 
the solicitor : — 

Eeldf upon the Petition of the client, that the costs so ordered to be paid 
to> the agent must be paid to i?. in satisfaction of his claim under the 
mortgage. 

Peatfidd v. Barlow (1) followed. 

xHESE suits were institated for the administration of the estate 
of Jame$ Cockayne, late of West Bridgford, in the coonty of NoUing- 
hutn, 

]tCessrs. Cockayne & Talbot, and (after the dissolution of the 
partnership between them) 'ULr. C, H, Talbot, of NoUingham, were 
the solicitors employed by the Defendants John Harrison and 
William Thumbs, the executors and trustees of James Cockayne, in 
the suits. Messrs. WiOcins, Blyth, db Mardand were the London 
agents of Messrs. Cockayne A Talbot and of M!r. C. H, Talbot, bat 
had not been recognised by these Defendants as their solicitors. 

In August, 1871, the Defendants Harrison and Thumbs were 
applied to by Messrs. Cockayne dt Talbot to make a payment in 
respect of the costs of the suits, and an arrangement was made 
whereby Messrs. Bothera & Carter, solicitors in Nottingham, at the 

(1) Law Bep. 8 Eq. 61. 
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request and by the direction of the Defendants, paid to Messrs. H. B. 
Cotkayne it TalbU a sum of £350 ; and, as security for the repay- 1878 
ment thereof to Messrs. Roihera & Carter^ an indenture, dated the cockatmb 
nth of August, 1871, between Messrs. Cockayne dh Talbot of the 
first part, Harriaon and Thumbs of the second part, and Messrs. 
Bothera dt Carter of the third part, was executed by all the parties 
thereto. This indenture recited to the effect that Harrison and 
Thumbs were indebted to Messrs. Cockayne db Talbot in sums ex- 
ceeding £350 for costs, charges, and expenses incurred by Messrs. 
Cockayne & Talbot as their solicitors as executors of the will of the 
testator, and for the costs of the suits ; that Harrison and Thumbs 
had deposited with Messrs. Cockayne dt Talbot certain documents, 
on which Messrs. Cockayne dk Talbot had, as against Harrison and 
Thumbs, a lien for the recovery of the said costs, charges, and ex- 
penses; and that Messrs. Bothera dk Carter had agreed, at the 
request of the other parties to the indenture, to advance the sum 
of £350 to Harrison and Thunihs, to enable them to pay the same 
to Messrs. Cockayne dt Talbot in part discharge of the costs, upon 
having the repayment thereof, with interest, secured in manner 
therein mentioned ; and it witnessed that (in consideration of the 
sum of £350 to Messrs. Cockayne dk Talbot paid by Bothera dk 
Carter at the request and by the direction of Harrison and 
Thumibs) Messrs. Cockayne dk Talbot and Harrison and Thumbs 
covenanted with Messrs. Bothera dk Carter to repay the £350, with 
interest, within six calendar months from the date of the inden- 
ture, or within three calendar months after the completion of the 
taxation of the costs, under an order to be made for the purpose 
in the suits ; that Messrs. Cockayne dk Talbot, at such request- and 
by such direction as aforesaid, had deposited with Messrs. Boihera dk 
Carter the documenliis specified in the schedule thereto (being a 
portion of the documents subject to the aforesaid lien), to hold the 
same for all the interest of Messrs. Cockayne dk Talbol and Hcmrison 
and Thumbs therein, by way of security for the due repayment to 
Messrs. Boihera dk Carte¥ of the £350 and interest^ with full power 
for them to deal with and use the deposited documents for the 
fiame purposes and in the same manner as Messrs. Cockayne dk Talbol 
and Harrison and Thumbs might have done if they had not been so 
deposited. The indenture next contained a oovenant by Messrs. 
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H. u. Cockayne dt Talbot that in case the sum of £350 should remain due 
1873 on the security for six calendar months from the date thereof, or 
CooEAYiiE for more than three calendar months after the completion of such 
Uabbi£ok tft^fttion as aforesaid, they would, upon the request of Messrs. 
— Botliera dt Carter^ repay the same sum with interest; and farther, 
that if they or either of them, their or either of their executors, 
administrators, or assigns should, at any time thereafter during 
the continuance of the security thereby created, obtain from the 
Court of Chancery an order charging the estate of the testator, or 
any part thereof, with the payment of the costs, or any part thereof, 
then they or he would hold and be possessed of such charge upon 
trust, in the first place, to secure the payment to Messrs. Bothera £ 
Carter of all sums for the time being due on the security, and sub- 
ject thereto for such purposes as the same would have been 
applicable to if the deed had not been executed. And it was pro- 
vided that, notwithstanding such deposit as aforesaid, the said lien 
of Messrs. Cockayne dt TaJhot should not be deemed in any manner 
prejudiced or affected to any greater extent than so far as might 
be necessary to give effect to the security, and that the possession 
of Messrs. Bothera dt Carter should be deemed to be possession by 
Messrs. Cockayne dt Talbot^ so as to preserve the lien wholly unaf- 
fected otherwise than by charging the same with £350 and interest ; 
and Messrs. Bothera dt Carter agreed to deliver up the documents 
so soon as the principal and interest charged thereon should be 
satisfied. 

By an order made, upon further consideration, on the 11th of 
March, 1872, it T^as, amongst other things, ordered that the Defen- 
dants John Harrison and William Thvmls should retain a balance 
in their hands (amounting to £73 is. lid.) on account of their 
costs ; that their costs should be taxed as between solicitor and 
client ; that so much of a certain fund in Court (consisting of 
£336 14s. Id. Bank Annuities) as would raise such costs (after 
giving credit for the said £73 4s. lid.) should be sold, and the 
proceeds of sale should be paid to Messrs. Wilkins, BlytK^ dt Mars- 
land, their solicitors. 

Messrs. Harrison and Thumbs now presented a petition in the 
suits, stating the foregoing facts, and also that the taxation of costs, 
directed by the order of the 11th of March, 1872, had not been 
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completed ; that the sum of £73 is. lid., referred to in that order, M. R. 
formed part of certain moneys received by Messrs. Cockayne & 1873 
TaJhot as their solicitors, on account of the personal estate of the cockayxe 
testator, and had been by them retained and applied in part 
satisfaction of their bill of costs ; and that the documents deposited 
with Messrs. Boihera dk Carter formed part of the documents of 
title of certain real estate of the testator, which had been sold under 
an order of Court ; and that it was doubtful whether the fund in 
Court would be sufficient for payment of the costs directed to be 
taxed; and it prayed that the Court might express its opinion 
that, by reason of the retainer of the £73 4s. lid. and the pay- 
ment of the £350 to Messrs. Cockayne & Talbot in manner afore- 
said, the costs payable to them by the Petitioners, and which were, 
by the order of the 11th of March, 1872, directed to be taxed 
and paid to Messrs. WiOcins, Blyih, & Marsland, were to the ex- 
tent of £73 48. Ilc2. and £350 paid ; that notwithstanding the 
order of the 11th of March, 1872, the costs of the Petitioners 
might, to an extent not exceeding the total amount of the said 
sums of £73 48. lid. and £350, be paid to Messrs. Bothera dk Carter 
in satisfaction of their claims under the said indenture ; and that, 
upon such payment being ordered, Messrs. Bothera & Carter might 
deposit with the Clerk of Becords and Writs the documents 
deposited with them as aforesaid. 
The Petition now came on to be heard. 

Sir B. BaffgaUay, Q.C., and Mr. Haiton Smith, for the Peti- 
tioners, relied on Peatfidd v. Barlow (1) ; and they offered to give 
an undertaking to pay to Messrs. Bothera dt Carter any sum which 
might be due to them in respect of interest on their mortgage 
debt which the sums of £73 is. 1 Id. and £350 mentioned in the 
Petition might be insufficient to satisfy. 

Mr. F^-y, Q.C., and Mr. /. O. Wood, for Messrs. Bothera dt Carter. 

Mr. Soxdhgaie, Q.C., and Mr. /. W. Chitty, for Messrs. Wilkins, 
Blyth, dt Marsland : — 

The decision in Peatfidd v. Barlow was founded on the circum- 
stance that the client had paid the costs to the country solicitor, so 

(1) Law Rep. 8 Eq. 61. 
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that his lien was gone, and the town agent could stand in no better 
position. Here the deed of the 11th of August, 1871, is a mort- 
gage of the lien, and is carefully framed to preserve it. No payment 
was made by the Petitioners ; they only joined in the deed as sureties. 



Lord Komillt, M.R. : — 

I think this case is governed by Feaifidd v. Barlow (1). The 
payment was made to the country solicitors by the desire of the 
Petitioners for the purposes of the suits, and that amounted to a 
part payment of the costs. There must be an order according to 
the prayer of the Petition, the Petitioners giving the undertaking 
offered at the Bar. 

Solicitors : Messrs. Austen^ De Oex, & Mardmg ; Messrs. WUkiw^ 
Blyth, & Marsland. 
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COMMISSIONERS OF SEWERS OF THE CITY OF 

LONDON V. GLASSE. 

[1871 li. 127.] 

Exceptions to Ansioer — Interrogatoriea by Defendant — Diicovery ^ PlaUUifs 

Evidence, 

A Defendant who files interrogatories for the examination of a Plaintiff 
is entitled to an answer with respect ip all matters which tend to destroy 
the Flaintififs case, but not with respect to matters which tend to sopport 
the PlaintifTs case. 

Where, therefore, a bill was filed to establish a right of common, and 
a Defendant filed interrogatories requiring the Plaintiff to set forth any 
instance in which the right claimed by the bill had been enjoyed : — 

JIdd, that the Plaintiff was not bound to answer. 

Semhle, that the Plaintiff would have been bound to answer interrogatories 
with respect to instances in which the right had been claimed and 
successfully resisted. 

X HIS was a suit on behalf of the Flaiiiti£k and all other the 
owners and occnpiers of land or tenements lying within the 
Farest of Essex other than the waste lands of the said forest, 
except snch of them as were Defendants, or were alleged to be 

(1) Law Rep. 8 Eq. 61. 
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suflSciently represented by the Defendants, or some of them ; 
and the object of the suit was to establish in favour of the parties 
represented by the Plaintiffs as against the Defendants (who were 
the lords of divers manors within the forest, and certain per- 
sons who had inclosed pieces of waste land within the forest) 
certain rights of common over the whole of the waste land within 
the forest : see the case reported on demurrer (1). 

One of the Defendants was James MiUs^ the lord of the manor 
of Chigwdl and W^ Hatch, within the forest. By his answer he 
alleged that the rights of common over the waste lands within 
his manor had been enjoyed by the tenants thereof only, and 
denied that the occupiers or owners of lands within the forest but 
not within the manor had ever enjoyed any right of common over 
the waste lands of the manor. He afterwards filed a concise 
statement and interrogatories for the examination of the Plaintiffs, 
and thereby interrogated as follows : — '' Is it not the fact that no 
owners or occupiers of land within the said forest but not within 
the said manor hare ever enjoyed any right of common of pasture 
over the waste lands of the said manor? If the Plaintiffs allege 
that they have, let them set forth any instance in which such 
rights have been enjoyed, and by whom, and when, and in respect 
of what land, and where such land was situated, and in respect of 
what cattle or other animals." The Plaintiffs answered this 
interrogatory in the following terms : — *^ It is not the fact that 
no owners or occupiers of land within the said forest but not 
within the said manor have ever enjoyed any right of common of 
pasture over the waste lands of the said manor, but, on the 
contrary, we allege that such owners and occupiers have enjoyed 
!mch right ; and as to that part of the said Defendant's 8th inter- 
rogatory, in which we are required to set forth any instance in 
which such rights have been enjoyed, and by whom, and when, 
and in respect of what land, and where such land was situated, 
and in respect of what cattle or other animals, we say that the 
said particulars form part of the evidence which we shall adduce 
at the hearing of this cause in support of our said claim ; and we 
submit that at tliis stage of the cause we are not bound to set 
forth, and we accordingly refuse to sel> forth, the same." 

(1) Law Rep. 7 Ch. 456. 
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The Defendant took exceptions to this answer. 

Mr. SotUhgate, Q.G.9 and Mr. W. F. Robinson, for the Defendant 
Milh : — 

It may be that if these were exceptions to a Defendant's answer 
to FlaintiflTs interrogatories, they would fail; but there is a 
difference where the answer is to a Defendant's interrogatories. 
A Defendant may ask, and a Plaintiff is bound to answer, any 
questions which tend to destroy the Plaintiff's claim : Hoffmann 
V. PosUIl (1); Loumdes v. Davies (2). It is obviously most 
desirable that the cases intended to be relied on by the Plaintiffs 
should be stated, otherwise, if replication is filed, the Defendant 
may be taken by surprise, and hare no opportunity of adducing 
evidence in opposition. 

Mr. Joshua WiUiams, Q.C., Mr. Fry^ Q.C., Mr. Speed, and 
Mr. W. B. Fisher, for the Plaintiffs, were not called upon. 

Lord Bomilly, M.B., said that, although some of the excep- 
* tions which were allowed in Hoffmann y. PostUl appeared to 
relate rather to matters of argument than matters of fact, be 
admitted the accuracy of the proposition there laid down, that 
a Plaintiff was bound to answer questions tending to destroy 
his case; but at the same time a Plaintiff was not bound to 
answer questions as to matters which tended to support his case. 
The party interrogating (whether Plaintiff or Defendant) was 
always entitled to discovery of everything which made out his 
own case, or which shewed that he was in the right, but not to 
discovery of matters which supported his opponent's case, or shewed 
that his opponent was in the right. If, for example, this Defen- 
dant had alleged that there were cases in which the right set up 
by the Plaintiffs had been claimed and successfully resisted, and 
had interrogated the Plaintiffs as to such cases, he would hare been 
entitled to an answer ; but the interrogatories simply required the 
Plaintiffs to disclose the evidence in support of their case. If the 
Plaintiffs were 4 compelled to answer these interrogatories, the 
result would be that at the hearing the Defendants would object 



(1) Law Rep. 4 Ch. 673. 
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to any cases being brought forward which were not mentioned in 
tlie answer, on the ground that they had no opportunity of 
meeting them. That was not the rule of the Court, and the excep- 
tions must be oyerruled with costs. 

Solicitors : Messrs. Bruce, Sons, & Jackson ; Messrs. Home & 
Hitnier. 
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SHEBEATT v. MOUNTFORD. 

[1868 S. 129.] 

Win — Words, *^My Nephews and Nieces^ — Nephews and Nieces of Testators 

Wife. 

Residuary gift in tnist for ** my nephews and nieces living and the issnc 
of any my nephews and nieces dead before me." Testator left brothers and 
slaters, but never had any nephews or nieces of his own : — 

Htldy that his wife's nephews and nieces were entitled to the gift. 

James billings, by his win, after a devise and bequest to 
his cousins John and Hugh Mountford, proceeded as follows : ** AH 
the rest of my property, real and personal, I give to my said 
cousins in trust for them and my nephews and nieces living, and 
the issue of any my nephews and nieces dead before me, such issue 
taking only the parent's share." 

The testator, though he had some brothers and sisters, never had 
any nephews and nieces of his own, but there were several nephews 
and nieces of his wife. The testator's wife died before the date of 
his will. Some of her nephews and nieces survived the testator, 
and some had died leaving issue in the testator's lifetime. 

The suit was instituted by a nephew of the testator's wife, 
claiming, on behalf of himself and her other nephews and nieces 
^d the issue of such of them as were dead, an interest in the said 
residuary gift. 

Hr. Roxburgh, Q.C., and Mr. Batten, for the Plaintiff: — 

The words in the residuary gift, in favour of ^' my nephews and 
ivieoes living, and the issue of any my nephews and nieces dead 
before me," must, in the absence of any relatives of the testator 
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M. B. answering that description on his own side, be taken to mean his 
1873 wife's nephews and nieces, whom, in a popular sense, he would call 
Shebbatt his own. 

MouOTTOBD. ^^ *^® ^^*^ ^^ Orant v. Grant (1), where a testator deyised pro- 
— perty to "my nephew Joseph Orant" and appointed him his 
executor, and it appeared that the testator's brother had a son 
named Joseph Orani, and that the brother of the testator's wife had 
also a son of the same name, it was held by Lord Penzance in the 
Probate Court, and subsequently by the Court of Common Pleas, 
and, on appeal, by the Exchequer Chamber, that the description 
''my nephew" was applicable to both Joseph Grants^ and that 
parol evidence was admissible to shew which of them was meant by 
the testator. 

Here there are no other persons who can answer the description 
except the wife's nephews and nieces, who are, therefore, entitled 
to take. 

Sir R. BoffffdUay, Q.C., and Mr. Vauffhan Hawhins, for the 
executors : — 

The Plaintiff and those he represents are not entitled to take 
under the description of '' my nephews and nieces." Strangers in 
blood to a testator, though related by affinity, cannot be included 
in words used to designate blood-relations unless they are expressly 
designated in the will : Smith y. Lidiard (2). 

It is true that there are no other persons to answer the descrip- 
tion given by the testator, but that is not enough to induce the 
Court to alter the proper meaning of the words used in the will: • 
In re Standiey's Estate (3). There are, undoubtedly, cases where 
the Court has extended the ordinary meaning of words, as in In re 
Blower's Trusts (4), but then there must be some indication on the 
face of the will, and not derived merely from extrinsic evidence. 

In Hogg v. Cooh (5), where there was a bequest to a testator's 
grandchildren, nephews and nieces, and the testator had no brothers 
and sisters, and therefore no nephews and nieces, your Lordship 
held that the nephews and nieces of his wife were entitled ; but that 
case cannot govern the present, because here the testator had 

(1) Law Rep. 2 P. & D. 8 ; (3) Law Rep. 5 Eq. 303. 

Ibid. 5 C. P. 380, 727. (4) Ibid. 11 Eq. 97. 

C2) 3 K. & J. 252. (5) 82 Bcav. G41. 
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brothers and sisters^ and therefore there was a possibility of nephews M. B. 
and nieces of his own being bom after the date of his will and 187S 
before his death. Shebratt 

Mr. Bevir, for the heir-at-law. Mopntfobd. 

Mr. SotUhffcUe, Q-C, and Mr. Humphreys, for the next of kin. 

Lord Bomillt, M.B. : — 

I have before decided, and still hold, that where there is a gift 
by will to *' mj nephews and nieces," and a testator has none of 
his own, but there are nephews and niec^ of his wife, such 
persons being commonly spoken of as a man's own nephews and 
nieces, they are entitled to take. There will be a declaration 
accordingly. 

Solicitors for the Plaintiff: Messrs. Wedlake db Letts, agents for 
Messrs. Keary & Marshall, Sioke-upon-Treni. 

Solicitors for the Defendants: Messra Tibbitts dt Co.; Mr. «7. 
Bwrton. 



SLABK V. DAKYNS. M. R. 

[1872 a 213.] 1873 

WUl^Potver to appoint to Children — Gift to ChUd of Life Interest with Power Mardi 14. 

to appoint hy WiU. 

A testator gave certain property upon trnst for his granddaughter A, for 
life, and afler her death for her children, or some of them, as she should hy 
deed or will appoint. A.^ by her will, appointed one-fifth of the fund to 
each of five children (all of whom were living at the death of the original 
testator) for life, and after the death of each child, directed that the share 
in which the child had a life interest should be held in such manner as the 
child might by will appoint, with limitations over in default of appointment, 
in favour of the children of the said five children and of the survivors in 
different events :— 

ffdd, a good exercise of the power of appointment given by the will of the 
testator. 

Fhipson v. Turner (1) followed. 

William bound, by his win, dated the 2nd of April, 1838, 
gave certain real and personal estate to trustees upon trust for 

(1) 9 Sim. 227. 
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M.R. his granddaughter, Anna Maria Slark, for life, and after her 

1873 death upon trust for her children, or some of them, or some of 

Slabk their heirs, executors, or administrators, as she should by deed or 

Daktxs. ^^^ appoint ; and in default of appointment, for all her children 

who being a son or sons should attain twenty-one, or being a 

daughter or daughters should attain that age or marry, their 
heirs, executors, and administrators, in equal shares as tenants 
in common. The testator died in 1846. Anna Maria Slarh bad 
six children, viz., Eliza Jane Cope, Anna Maria Dakyns, EmUy 
Ann Cope^ Ellen Mary Bird, Louisa Laura Cdbbetty and WiUiam 
Slarh, all of whom were living at the death of the testator. 

By her will, dated the 8th of December, 1865, Anna Maria 
Slarh directed that out of the funds, subject to the trusts of the 
will of William Bound, an annuity of £100 a year should be 
paid to Anna Maria Dahyns, and subject thereto that the said 
funds should be held upon trust as to one-fifth share thereof to pay 
the income of such share to William Slarh for his life, and as to 
another one-fifth share to pay the income of such share to her 
daughter Eliza Jane Cope during her life for her separate use, 
without power of anticipation (so far as such restriction cotdd 
be lawfully imposed) ; then followed similar appointments as to 
the remaining three-fifths in favour of Emily Ann Cope, EBen 
Mary Bird, and Louisa Laura Cdbbett And the testatrix directed 
that, subject to the trusts thereinbefore declared for the benefit of 
William Slarh, Eliza Jane Cope, Emily Ann Cope, Ellen Mary 
Bird, and Louisa Laura Cobbett, the one-fifth share, the income 
whereof was thereinbefore provided for each of them during his or 
her respective life, should, after his or her decease, go and be held 
upon and for such trnsts and purposes as he or she respectively 
should by will appoint : provided always that if her said son, or 
any of them her said last-named daughters, should survive her, 
and should have any child who should be living at his or her 
respective death, or should previously have died having attained 
the age of twenty-one years, then the share thereby made subject 
to the appointment by will of her said son, or (as the case might 
be) of such daughter, or such part thereof as should not have been 
absolutely appointed under the aforesaid power in that behalf, 
should go and be in trust for her said son, or (as the case might 
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be) such daughter, and his or her heirs, executors, administrators, M. B. 
and assigns, for his, her, and their respective absolute use and 1873 
benefit : provided also that if the said son, or any of them her Slabs 
four last-named daughters, should die in her lifetime, or, having 
Burvived her, should afterwards die without having had any child 
who should be living at his or her respective decease, or who 
should have died after having attained the age of twenty-one, then 
(in de&ult of any direction or appointment to the contrary under 
the powers thereinbefore in that behalf contained) the share or 
shares thereinbefore originally appointed to him or her during his 
or her life, and made subject to his or her appointment as aforesaid, 
as well as the share or shares by the present proviso surviving or 
accruiDg, should be held in trust for the survivors or survivor or 
others or other of her said son and four last-named daughters ; 
and if more than one, in equal shares, but so that the share or 
shares of each of them under the present proviso should go and be 
npon and for such and the same or the like trusts, intents, and 
purposes as were thereinbefore declared concerning his or her 
origmal share. 

The testatrix died in 1871. Eliza Jane Cope died in 1870, in- 
testate, and leaving her husband and a child surviving ; all the 
other children survived the testatrix. 

Upon the death of the testatrix the question arose whether the 
share given to Eliza Jane Cope for life and over was well appointed 
by the will of the testatrix ; and this suit was instituted for the 
purpose of ascertaining the rights of the parties. 

Mr. Sauthffote, Q.C. (Mr. J W. Chiiiy with him), for the Plain- 
tiff William Slark, submitted that the share of Eliza Jane Cope 
^as well appointed, relying on Phipson v. Turner (1), cited in 
Sugden on PoVers (2). 

Mr. A. T. Wabouj for Anna Maria DaJcyns and the other sur- 
viving daughters of Mrs. Slarh ;— 

I contend that the appointment made by Mrs. Slark is bad, so 
&r as it confers on her children power to appoint by will. The 
power conferred on Mrs. Slark by the will of William B<ymd was 

(1) 9 Sim. 227. (2) 8th Ed. p. 6S3. 

'Vol. XV. 2U 2 
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M. B. to appoint to children only ; that was not properly exercised by 

1878 giving to a child a life interest in a share, with power to appoint 

Blabs ^J ^^Uy though it would have been otherwise if the power had 

Daktiib. "^^^ ^ appoint by deed, for then a child might have appointed to 

himself, or, at all events, he would have had complete dominion 

ft 

over the share, which he had not. in the present case. Phipion v. 
Turner (1) stands by itself. It was partly founded on the case of 
Bray v. Bree (2), but there life interests were given to the appob- 
tees, followed by powers to appoint by deed or will, and not by will 
only, as here. Again, the Yice-Ghancellor said : ^ Suppose that 
tfiB. TatnUfwm had appointed to her daughter, Mrs. Phipaor^ and 
then had directed that such part of the fund as should not be 
disposed of by will or otherwise should go to her two sons, it 
cannot be disputed that that would have been a good exercise of 
her /power." I submit, however, that recent decisions hare 
shewn that such a gift over would have been bad for repugnancy: 
Bcimea v. Oodson (3); Banrton y. Barton (4). This power to 
appoint by will being bad, the gift over is bad also ; and the share 
must go, under the will of WiUiam Bounds as in d^ult of ap- 
pointment. 

Mr. W. Pearson (Mr. Fry, Q.G., with him), for the husband and 
child of Eliza Jane Cope, submitted that the share must go under 
the will of William Bound as in default of appointment, on the 
ground that the gifts after the life interests to the children were 
void for remoteness : WoUaston y. Kinff (5). 

LOBD BOKLLT, M.B. : — 

I must follow Phipson y. Turner. Even if it were wrongly 
decided, I could not overrule it at this distance of time. As to 
the question of remoteness, it does not arise, as all the children of 
Mrs. Slark were in existence at the time of the creation of the 
power. I am of opinion, therefore, that the power is well 
executed. 

Solicitor for all Parties : Mr. JET. P. Bird. 

(1) 9 Sim. 227. (3) 8 D. M. & G. 162. 

(2) 2 CI. St F. 453. (4) 3 K. & J. 512. 

(5) Law Bep. 8 £q. 105. 
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HARRISS V. FAWCETT. u. B. 

[1872 H. 53.] 1873 

Principal and Surety — Gu/ouranUe detemwnable hy Notice from Quarantor^^ Marth 15, 
Death of Guarantor — Notice of Death — Determination of Guarantee, """ 

A guarantee to oontinne in force until six months after notice in writing 
Tinder the hand of the guarantor of his intention to discontinue the same :«— 
Hdd^ to be detennined by notice of the death of the guarantor. 
Bradbury v. Morgan (1) questioned. 

1 HIS was a suit for the administration of the estate of Joseph 
Faweetty under which the Wakefield and Bamdey Union Bank 
carried in a claim which was now brought before the Court for 
adjudication. 

The claim arose on a written guarantee, dated the 21st of 
October, 1840, signed by Joseph Fawcett and addressed to the 
Bank and their trustees, whereby Joseph Fmocett undertook and 
promised to the trustees to make good and guarantee to the Bank 
the due and punctual payment of all such sums as might there- 
after at any time or times be advanced or paid by or on account of 
the fiank, or as the Bank might at any time or times thereafter 
pay or become liable to pay for or on account of James Fawcett 
(a son of Joseph FaweeU) or his order ; but so that the liability of 
Joseph FauHsett should not exceed at any one time the. sum of 
£3000. The guarantee contained the following clause: ''This 
guarantee or engagement shall be considered a continuing 
guarantee, and shall not be withdrawn, but shall continue in full 
force until six months after notice to the manager of the said 
Bank, in writing under my hand, of my intention to discontinue 
the same.** 

Joseph Fawcett died in September, 1867, having by his will ap- 
pointed James Fawcett his sole executor. Jam^es Faufceit accepted 
the ofSee. The Bank made considerable advances to James Fawcett 
on the security of the guarantee, and at the time of his father's 
death he was indebted to the Bank in upwards of £5415 88. 3d. 
After the death James Fawcett continued to .deal with the Bank, 

(1) 1 H, & C. 249. 

2B2^ 2 



312 EQUITT OASE& [L. B. 

M.B. whose oflScers had notice that he was his father's executor. 

18^ James Faweett died in March, 1870. He had in the interval 

Uabbiss between his father's death and his own paid the Bank sums far 

Fawgeit. exceeding £5415 Ss. 3i., but he was at his death indebted to the 

Bank in the sum of £2345 7«. 4i., for which the Bank now claimed 

to prove against Joseph FaweeWs estate under the guarantee. 

No notice to discontinue the guarantee was ever given either by 
Joseph or James Fawcett. 

Mr. Fry, Q.C., and Mr. Freelinff, for the Bank :— 

There appears to have been formerly a notion that a guarantee 
such as this was revoked by the death of the guarantor : Smith's 
Mercantile Law (1) ; but the contrary was decided after an elabo- 
rate argument in Bradbury v. Morgan (2). On the authority of 
that case this claim must be allowed. 

[They also referred to Offord v. Dames (3).] 

Mr. SatUhgaie, Q.C., and Mr. Baihurst, for the Plaintiffs in the 
suit : — 

Bradbury v. Morgan was decided on demurrer, and it was ad- 
mitted by the pleadings that the Plaintifb, to whom the goaiantee 
was given, had no notice of the death of the guarantor when they 
made their advances. In the present case it is admitted that the 
debt sought to be proved was incurred after the Bank had notice 
of the death of the guarantor. Further, the Bank had notice that 
James Fawcett, with whom they dealt, was the sole executor of 
Joseph Fawcett, who gave the guarantee : the Bank must therefore 
be taken to have known that it was the duty of James Fawcett to 
determine the guarantee, and that his not doing so was a breach of 
trust ; and under these circumstances the Bank cannot Le hUowed 
to avail themselves of any right ,to prove under the guarantee. 
Watkins v. Cheek (4) illustrates this doctrine of the Court 

Mr. W. Pearson, for the Defendants. 

The Master of the Bolls : — ^I am not at all disposed to go 
beyond the point decided in Bradbury v. Morgan, 

(1) 4th Ed. p. 426. (3) 12 C. B. (N.S.) 748. 

(2) 1 H. & a 219. (4) 2 S. & S. 19i». 
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Mr. Fryy in reply, urged that the judgments delivered in Bradr- M. B. 

imy y. Morgan (1) did not tarn in any way on the absence of notice 1S73 

of the guarantor's death. hIbtos 



lOKD EOMILLY, M.R : — 

I admit that there is very little distinction betweeil this case 
and that of Bradbury y. Morgan; but there is this distinction 
between the two cases : here the guarantor is dead, and the Bank 
knew of his death ; in the other case (which was decided upon 
demurrer) it was admitted by the pleadings that they did not 
know of his death. Whether that is material or not I do not now 
intend to inquire ; and I fully admit that the Judges do not found 
their judgment upon that in the slightest degree ; but I am unable 
•to follow the reasoning upon which their decision is founded. I 
think it a very startling thing to say, as the Chief Baron in effect 
does say there, that the words ** I give you notice " mean " you 
receive notice." It is a very startling proposition, because, if so, if a 
stranger gave notice in the lifetime of the guarantor, that would 
be a sufBcient notice to determine it. But surely that can hardly 
be meant This guarantee is very distinct; it is to continue 
** until six months after notice to the manager of the said bank, 
in writing under my hand, of my intention to discontinue the 
same." What does the guarantor mean ? Would it be sufficient 
if somebody else gave a notice, and without it being under the 
liand of the guarantor ? Can anybody contend, or would even the 
Chief Baron maintain, that that would be a sufficient notice? 
Then is the guarantee to go on for ever, in the case of the death of 
the guarantor ? I am of opinion that as notice has not been given, 
as it could not be given after the death of Josejph Fatocett, and as 
the Bank knew it could not be given, thereupon the guarantee was 
over. I am not disposed to follow Bradbury v. Morgan even in a 
'Case exactly similar, ^and certainly I shall not extend that case. 
I shall therefore dismiss the claim with costs. 

Solicitors : Messrs. Tarr, Janeway, & Co. ; Mr. Stretton ; Messrs.' 
Sharp d Ullithorne. 

(1) I H. & C. 249 
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M.B. BILLSON V. CROFTS. 

^^* [1872 B. 378.] 

Oift ever on Inacivency — CompotiiUm Deed — BeciUd of inability to pay 

DehU-^Forfeiture. 

By a will certain property was given upon trust for A, during his life, or 
trntil he should become bankrupt or insolrent, or mako a general assignment 
for the benefit of his creditors, or otherwise deprive himself, or be depriTed 
by law, of the beneficial enjoyment thereof, and after the happening of any 
such event, over : — 

JSefdi that the gift over took effect upon A, executing a composition deed 
containing a recital that he was unable to pay his debts in full ; and that A, 
could not afterwards dispute the accuracy of the recital. 

Samuel BILLSON, by Ws wUI, dated the 30th of April, 1861, 
gave certain property to trustees upon trust to pay the income to 
the Plaintiff during his life, or until he should become bankrupt 
or insolvent, or make a general assignment for the benefit of his 
creditors, or otherwise deprive himself, or be deprived by law, of 
the beneficial enjoyment thereof, and after the happening of any 
such event to pay the same income to the Defendant Mary BUUon 
for her life. 

The testator died in 1862. 

On the 19th of November, 1868, the Plaintiff executed a com- 
position deed, reciting, amongst other things, that he had become 
indebted to ids creditors in divers sums of money which he was 
unable to pay in full; and he thereby covenanted to pay liis 
creditors a composition of lOs. in the pound, but made no assign- 
ment of any part of his property. 

The object of the suit was to obtain a declaration that the 
Plaintiff had not forfeited his life interest under the will of 
Samuel BSbon by executing this deed. It appeared that at the 
time the Plaintiff executed the deed he was entitled to a reve^ 
sionary interest under the same will, but was not aware that he 
was so entitled; and it was alleged by the bill, and there was 
some evidence to shew, that the value of this reversion would have 
been more than sufficient for payment of all his debts in folL 
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Sir B. BoffffoUay, Q.C., and Mr. Fidd, for the Plaintiff; sub- K. B. 

mitted that, as the Plaintiff had neither become bankrupt nor 1878 

insolventy nor executed any assignment for the benefit of his bouliok 

creditors, he had not forfeited his interest under the will. Orotm. 

Mr. J. W. Oarlile, for the surviving trustee of the will. 

Mr. Southgcde^ Q.C., and Mr. CozeM-Eardy, for Mary BUban : — 

The Plaintiff has not, in point of fact, paid his debts in fuU, 
and that constitutes insolvency within the meaning of the testator, 
and the fact that he had property sufficient to enable him to 
do 80 makes no difference : Parker v. Ooisage (1) ; Biddleoonibe 
V. Bond (2) ; Be Tastet y. Le Tavemier (3) ; Be Muggeridffe*9 
Tratts (4) ; Freeman v. Bowen (5) ; Montefiore v. EniJwven (6). 

Sir JB. BaggciUay, in reply : — 

The cases cited only shew that the recital in the deed isfrima 
foGie evidence of insolvency ; but the Plaintiff is not estopped 
from shewing that he was in fact solvent, and he has done so. If 
the recital had been fraudulent, it may be that the Court would 
have held the Plaintiff bound by it ; but the Plaintiff was ignorant 
of his rights, and committed no fraud. 

Lord Bomillt, M.R. : — 

I think that the cases shew that the Plaintiff is bound by the 
statement in the deed he has executed, and that he cannot now 
dispute his insoltency. I have little doubt that the Plaintiff was 
really insolvent at the time when he executed the deed, but the 
recital settles the question ; and I must make a declaration that 
the Plaintiff's life interest has ceased. 

Solicitors : Messrs. Fidd^ BoseaSy & Co, ; Messrs. Sharpen Parhem, 
ACo, 

(1) 2 CM. & R. 617. (4) Job. 626. 

(2) 4 A. & E. 332. (5) 35 Beav. 17. 

(3) 1 Keen, 161. (6) Uw Rep. 6 Eq. 35. 
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Marehe. 



M.B. POVAH V. WALKEB. 

1878 

[1870 P. 148.] 

Practice^DtptJsit of Securities in Court—Form of Order— Court of Chancery 
(Funds) Act, 1872 (35 A 36 Vict. c. 44), m. 3, 6, 10. 

Form of order when secarities of a muoellaneoiu chancier are brougbt 
into Court under the Court of Chancery {Funds) Act, 1872, as. 3, 6, 10. 

XHIS was an application, by way of adjourned summons, on 
behalf of the Plaintiff in the cause, for certain securities to be 
brought into Court under sects. 3, 6, and 10 of the Cowri of 
Chancery (Funds) Acty 1872, by three Defendants, or the saryi?ors 
or survivor of them. 
There were three classes of securities : — 

1. Bonds which passed by transfer deeds — the bonds being re- 
tained by the holder, and the transfer deeds being retained 
and registered by the company or board. 

2. Bailway Stock which passed by transfer deeds retained and 
registered by the company. 

3. Bonds which passed by indorsement. 
These three classes of securities are included respectively in the 

Ist, 2nd, and 3rd parts of the schedule to the order (infra). 

Mr. Southffote, Q.C., and Mr. F. T. White, in support of the 
application. 

LoBD BoMiLLT, M.R., made an order, as asked, that the securi- 
ties in question might be brought into Court. 



MiiTtTTES OF Obdeb (1) : — ^That the Defendants, or the surrivors or surrivor of 
them, on or before the 30ih of April, 1873, depoeit in Court to the credit of the 
cauBe, Povah v. Walker, 1870 P. 148, such of the several securities meatiooed 
in the afiBdavit of J, X., as are specified in Part 1 of the schedule hereto, for the 
several sums therein mentioned, amounting together to £ , and execute tod 
procure to he registered a transfer of such securities to the account of the Paj- 



(1) Reg. Lib. 1873, B. 568. 
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master General ; and do also, within the time aforesaid, transfer into Court to the M. B. 
like credit soch of the said securities as are specified in Part 2 of the schedule ^^^ 
hereto ; and that any principal money to be received in- respect of any of such v^yw 
securities be placed to the like credit, and be invested in Reduced Annuities ; and Povah 
that the dividends, as they accrue, on such securities so to be transferred, and on wa t.Vwr. 
any Beduced Annuities that may be so purchased, be paid to the Receiver in this .^^ 
cause ; and that the Defendants, or the survivors or survivor of them, do, on or 
before the 30th of April, 1873, deposit in a box to be indorsed " In Chancery— 
Povah V. Walker, 1870 P. 148 Securities,"— such of the securities as are specified 
in Part 3 of the schedule hereto, and deposit the said box in Court to the like 
credit, and deliver to the said Receiver the coupons for the interest on the two 
Bolbom Improvement Bonds in the said Part 3 mentioned, and also any docu- 
ments in their custody or power, that may be requisite to enable him to receive 

the dividends to accrue on the said last-mentioned securities. 

< 

The Schedule referred to in the foregoing Order : 

PabtI. 

Ten Bonds of the St, George-in'the-East Paving Board. 

One Bond of the SotUhamptan Waterworks Commissioners, * 

Two Bonds of the Mei-sey Dock and Harbour Board, 

Three Bonds of the St, Pancras Bedford Estate, 

Four Bonds of the St, Pancras Skinner's Estate, 

Three Bonds of the Lambeth Waterworks, 

Part 2. 

£ East India Peninsular Bailway Company Stock. 

£ London^ Chatham, A Dover Bailway Company Arbitration Stock. 
£ do. do. Preference Stock. 

£ do. do. Ordinary Stock. 

Part 3. 

Two Bonds (issued under J7b2^om Valley Improvement Act, 1864,) without the 
coupons for the interest thereon. 

Solicitor : Mr. J. Letts. 
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V..0. B. NORRIS V. FRAZEB. 

. 1878 [1869 N. 18.] 

Fd>. 26. Will—Absdtite Bequest— Secret Trust-^HusbQnd cmd Wi/e^Mariicd Bight. 

Testator gave the residue (which amonnted in value to about £6500) of 
his personal estate upon trust to permit a married woman to receive the 
income during her iife, with remainder after her death for the benefit of her 
children, and if no children, for the husband absolutely. In the eve&t of 
the death of the wife in the lifetime of her aunt N^ testator directed that 
the then legally secured income of the aunt, if below £250 a year, should 
be made up to that amount. 

From the death of the testator, in April, 1861, down to February, 1865, an 
annuity of £300 was regularly paid to N., by arrangement, out of the hus* 
band's banking account ; but the wife having eloped in September, 1864, the 
payment was, after the above date, discontinued. 

Ill 1869, the bill was filed by N. against the husband and wife, allegiog 
by amendment, after the answer of the wife (who supported the Plaintiffs 
case) had come in, that the husband and wife both promised the testator, at his 
request, on his death-bed, to make an allowance of £300 a year to the Plain- 
tiff, and praying for a declaration that the income of the te8tator*s residuaiy 
real and personal estate " was and is subject to a trust " for the payment of 
£300 a year to tbe Plaintiff during the wife's life, if the Plaintiff should so 
long live ; and for payment of the arrears of the annuity by the husband. 

The husband denied having made any such promise ; but it having been 
found as a result of the evidence that a promise, as alleged* was made to the 
testator by the wife, and was assented to by the husband :— ^ 

Meid, that the income of the testator's estate was subject to the alleged 
trust ; and an account and payment ordered accordingly. 

No costs allowed to the Plaintiff, who was merely a nominal suitor ; the 
suit being, in substance, that of tbe wife. 

McCormick v. Grogan (1) followed. 

Cause. 

Charles Kinff, of Brighton^ by Lis will, dated the 14th of July, 
1832, bequeathed £10,000 to John Witt, George Weeks WiOk, and 
Frank Atkinson Argles, upon trust to pay the income of the in- 
vestment to his only child, Oeorgiana Clara King, for life, for her 
separate use, and on her death to divide and pay the same between 
and unto her children as therein mentioned. Having given a 
legacy of £8000 to G. W. Willis, and a legacy of £1000 to his 
daughter's aunt, Nancy Ann Norris, he bequeathed the residue of 

(1) Law Rep. 4 H. L. 82. 
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his personal estate (in the events i^hieh happened) to Oeorpiana -V,-o. B. 
Clara King absolutely. 1878 

On the 12th of October, 18549 Oeorgiana Clara King married Nobbib 
the Eev. Arthur Bruce Frazer. vr^er 

Charles King died on the 27th of November, 1860, and his will 

was duly proved by the three above-named trustees, who were 
also appointed executors. The personal estate amounted to nearly 
£60,000. 

On the 17th of January, 1861, Q. W. WiUis, who had lived 

with Charles King at his house at Brighton, and was supposed to 

be his natural son, made his will, whereby he gave the residue of 

his real and personal estate to trustees thereinafter named, upon 

trust to convert and get in the same, and invest the proceeds as 

therein mentioned, and permit Mrs. Frazer to receive' the income 

during her life ; and after her death, he directed that the funds 

should be in trust for and to be equally divided among all her 

children. In the event of the death of Mrs. Frazer daring the 

lifetime of her husband, without leaving a child or children, testator 

gave the residue of his real and personal estate to Mr. Frazer 

absolutely, subject to an outlay of £800 as therein mentioned. 

Testator further directed that, in case Mrs. Frazer should die in 

the lifetime of her aunt, Nancy Ann Norris, and Miss Norris should 

be then entitled to and should be in the actual receipt of an annual 

income of less than £250 a year, legally and properly secured to 

her, a sum should be appropriated or realized from his real and 

personal estate, the annual income of which should be sufficient to 

make up, with the legally secured income which Miss Norris 

might then have, the sum of £250, and which annual income he 

desired should be paid by his trustees to Miss Norris half-yearly, 

for her life, and after her death the principal so realized should form 

part of the residue of his personal estate. The testator appointed 

John Witt, Arthur Bruce Frazer, and William Henry Moberley, his 

executors, and John Witt, Arthur Bruce Frazer, and Oeorgiana 

Clara Frazer, tis wife, his trustees. 

By a codicil, dated the 17th of January, 1861, to the above will, 
the testator devised to Mrs. Frazer, her heirs and assigns, for her 
and their own separate use, absolntely, a freehold house, called 
Lottery Sail, Orchard Place, Southampton. 
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V.-0. B. The testator Willis died on the 26th of April, 1861. His resi- 
1878 duary personalty amounted to about £6500. This sum was at first 
NoBRis adranced on mortgage to Mr. Frazer, and was afterwards invested 
in £3 per cent stock, yielding about £208 a year. 

On the 31st of May, 1862, Mr. Frazer executed a roluntaty 
settlement of a sum of £27,000 New 3 per Cents, which had 
formed part of the residuary estate of Charles King, and to which 
he (the settlor), having reduced the same into possession, had be- 
come entitled in right of his wife, upon trust» during the joint lives 
of himself and his wife, for Mrs. Frazer for her separate use, and 
after the death of such one of them as should first die, for the sur- 
vivor for life, and after the death of the survivor, for the benefit of 
the children of the marriage, and if there should be no child, then, 
in case Mrs. Frazer should survive, upon trust for her absolutely ; 
if not, for her next of kin. 

Questions having been raised as to the ultimate destination of 
the above legacy of £10,000, that sum was paid into Court, and 
now consisted of a sum of £10,819 Vis. 6d. stock ; and by an order 
dated the 12th of December, 1862, the dividends were directed to 
be paid to Mrs. Fra^zer for life for her separate use. 

On the 13th of September, 1864, Mrs. Frazer eloped from Mr. 
Frazer. 

From the testator WtBis^ death down to February, 1865, a sum of 
£300 a year was regularly paid to Miss Norris out of Mr. Fraxer'i 
account at his bankers, Messrs. Sail <& Co.^ of Brighton, but after 
that date payment was discontinued. 

On the 19th of May, 1865, Mrs. Frazer's then solicitors, Messrs. 
Clarke, San, & Bawlins, wrote to Mr. Somers Clarke, of Brighton, 
Mr. Frazer^s solicitor, saying they had heard from Mrs. Frazer, 
and that she said the fact of Mr. fVos;^ declining to contribute any- 
thing towards her aunt's £300 a year filled her with astonishment ; 
and that if he still declined to assist her in this payment she had 
no alternative but to insist on payment of her October dividends. 
These dividends being accounted for, Mrs. Frojzer engaged to pay 
the £300 a year to her aunt^ and the writers said that as soon as 
the money came to hand they were authorized to apply the same 
accordingly. They also said that Mrs. Frazer had some reason to 
think that her husband had privately already paid £150 to the 
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* 
aunt, and if so, that they were authorized to repay him the V.-O. B. 

amonnt ; and on the 24th of May the money was accordingly sent. W3 

On the 23rd of September following; Messrs. Clarke, Son, & Nobhis 

BavivM wrote to Mr. Somera Clarke as follows : — Fbazkr. 

" We have a note from Mrs. Frazer, asking you to make appli- 
cation to Mr. Frazer, through you, for his consent to her trustees 
finding a better investment for the money in her marriage settle- 
ment now in the funds. She asks us to point out to you that she 
pajs her aunt £300 a year, and that residing abroad she has to 
expend more than she should have to do in England for the same 
amount of comfort We are apprehensive that if this application 
be not favourably accepted, Mrs. Frazer will be compelled to 
reduce her aunt's allowance to £150 a year as long as she is 
compelled to reside abroad. 

** Although we quite admit that Mrs. Frazer is not entitled to 
ask the favour at her husband's hands, more especially if it be in 
any way to his prejudice, yet, as the money comes from her family, 
and Mr. Frazer cannot be at all prejudiced by acceding to her 
wish, we trust that he will kindly give his consent." • . • 

On the 18th of October following Mr. 8. Clarke answered : — 
" Mr. Frazer will not raise any objection to the settlement money 
in the funds being invested on mortgage for a better rate of inte- 
rest^ with a view to secure to Miss Norris the allowance of £300 a 
year." 

On the 16th of December Mr. 8. Clarke, in a letter to Miss 
Norris, said : — '^ In regard to the investment of the money so as to 
yield a better percentage and increase Mrs. Frazer's income, Mr. 
Frazer has consented to it ; and I think the trustees cannot well 
refuse the joint request of Mr. and Mrs. Frazer ; and if Mrs. 
Frazer wiU engage to pay you the £300 a year, I should think it 
would be a further inducement to them to do it." 

In June, 1866, Mr. Frazer*$ solicitors threatened proceedings 
for a divorce, which were shortly afterwards abandoned. 

In October of the same year, the subject of the change of 
security, and of providing a permanent income for Miss Norris, 
was again referred to; and on the 25th of March, 1867, Mrs. 
Frazer wrote to Mr. 8. Clarke to say she was quite determined not 
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y.-Ol B. to do anything for her aunt unless her own income was increased, 

1878 and that if he (Mr. Clarke) wonld pledge himself to re-invest the 

2^^^^ £13,000 then in the funds, and the £6000 mortgaged to Mr. 

Frazer^ as soon as the dividends should be paid next month she 

would give her aunt at once sufficient for her present wants, and 

allow her £200, from the 1st of May, yearly. 

To this the solicitor replied ; and on the 28th of March, Mrs. 
Frazer again wrote to Mr. Somers Clarke as follows : — " Thanks 
for your so promptly replying to my letter ; and I am sorry to be 
obliged to trouble you again, but unless the £6000 is also re-in- 
vested I shall only allow my aunt £150 a year ; therefore it is for 
Mr. Frazer to consider whether he will not thus indirectly contri- 
bute to my aunt's comfort, for he, conjointly with me, promised 
Mr. WiUis on his death-bed to give my aunt £300 a year oat of 
my father's estate, and of this estate he took one half. A very 
old friend of Mr. Willis\ who saw him shortly before his death, 
writes me thus : '* Considering the very large sum that Mr. From 
has obtained through you, it does seem to be the height of mean- 
ness and injustice to make believe that any conduct of yoois 
can absolve him from keeping faith with the dead.' And, as 
long as Mr. F. compels me to be his wife, I fully agree with the 
writer." 

In answer, Mr. darks observed that a large portion of the un- 
settled part of Mr. Kinff^s property had been spent by Mrs. Fraxer; 
that she had had the control of the bankers' account ; that the 
question was one of '^ contribution out of income from what is left 
of your father's property," of which Mrs. Frazer had had the lai^r 
portion, and the writer could not see that Mr. Frco/er and she 
stood in equal position to Miss Norria. 

In reply, on the 30th of March, Mrs. Franer said she admitted 
the question was one of ** contribution out of income from what is 
left of my father's property," and repeated her promise, that if the 
re-investments were made as requested, she would give her aunt 
£200 a year ; and nothing would convince her but tibat Mr. Frasxr 
was bound indirectly (as he would not directly) to contribute. 

Shortly after Miss Norria wrote to say that £150 a year woold 
not be sufficient for her, and that her niece had promised to allow 
her £200, if her (Mrs. Frazer'a) money were re-invested ; and Mr. 
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8. Clarke replied, tiiat, with the understanding and engagement on y.-o. B. 
Mrs. Frcuser^s part to allow Miss Norris the £150 a year, he would i873 
endeavoor to get the trustees to invest the money so as to produce kobbib 
a larger income. 

This change was afterwards made, and the greater part of the 
£27yOOO New £3 per Cents was sold out and*inyested in securities 
yielding a higher rate of interest 

In Marchy 1869, Miss Norris filed the present bill against Mr. 
and Mrs. Frazer and John WiU, stating the will of G. W. WiUis, 
alleging that the testator Willis^ after the execution of his will, 
informed Mr. and Mrs. Frazer that he had conferred large benefits 
on them by his will, and '^ expressed to them his desire " that they 
should *^ thereout " make a provision for the Plaintiff of £300 a 
year from the testator's death; that each of them ".promised and 
iigreed with the testator to carry such desire into effect," and that 
"the testator communicated to the Plaintiff such promise and 
agreement." Pnrther, that the trustees of the will had, out of the 
residue, appropriated a sum of £6500, or thereabouts, and invested 
the same on mortgage, for the express. purpose of paying the an- 
nuity of £300 a year during the Plaintiff's life ; that the Plaintiff 
had received " from Mr. Frazer^ or by his order, as the acting 
trustee'' of the wiU, " and in pursuance of the trust in the Plain- 
tiffs favour," the annuity of £300, by quarterly payments, from 
the decease of the testator to the 27th of February, 1865, but not 
since ; and that Mr. Frazer had received all the income of the resi- 
duary real and personal estate of the testator WiUis, since the last 
date, up to the 5th of October, 1868, and had retained the arrears 
of the annuity for his own use. 

The Plaintiff submitted that the Defendants, Mr. and Mrs. Frazer^ 
accepted the benefits conferred on them by the will of WiUis, upon 
a bargain made by them with the testator, under the circumstances 
thereinbefore stated, that they should, ** out of their respective in- 
terests under the residuary devise and bequest, or otherwise," make 
Qp to the Plaintiff a provision of £300 a year ; that such benefits 
were left. unrevoked on the faith of such bargain ; and that, if sucli 
bargain had not been made and relied on by the testator, he would 
have executed a legal disposition in the Plaintiff's favour to the 
effect of the above trust 
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y..G. Ti. Tlxe bill prayed for a dedaratioiiy that the income of the resi- 
1873 duary real and personal estate of the testator Willis^ and of the 
jj^g investments thereof for the time being payable to Mrs. Frazer, or 
to Mr. Frazer in her right, " was and is subject to a trust " for pay- 
ing to the Plaintiff the annual sum of £300 during Mrs. Frazer s 
life, if the Plaintiff should so long live ; also for an account of the 
arrears due to the Plaintiff, and that Mr. Frazer might be decreed 
to pay to her the sum which should be found due. 

The executor JoAn Witt filed an answer on the 7th of May, 1869, 
in which he admitted the appropriation of the sum of £6500, or 
thereabouts, but denied that it was appropriated in recognition of 
a trust in favour of the Plaintiff, or of a trust impressed upon the 
residuary estate. He had not, nor had any of his co-trustees by 
his order or with his authority, paid the alleged annuity to the 
Plaintiff; but he admitted that Mr. Frazer had, by his authority, 
and with his knowledge and consent, received the income of the 
residuary real and personal estate from the 27th of February, 1865, 
to the 5th of October, 1868. 

Mr. Frazer, by his answer, filed the 9th of June, 1869, said that 
he had very f^ interviews with the testator WiUis during his 
last illness. At none of such interviews was any mention made 
to him by WiUtB of his will or the contents thereof, except that 
Willis '* in a casual way, and to the best of my belief on one occa- 
sion only, mentioned to me that he had left to me and the said 
Qeorgiana CXara Frazer the bulk of what had come to him from 
the said Charles King!* The principal part of WiUis* estate and 
effects at his death consisted of the legacy of £8000 bequeathed 
to him by Charles King^ and Defendant denied that WHUs ex- 
pressed to him or to Mrs. Frazer, or either of tibem, his desire that 
he and she, or either of them, should, '^ out of any benefits or benefit 
which he had conferred upon us or either of us by his said will, 
or otherwise," make a provision for the Plaintiff of £300 a year 
for her life. 

The whole of the income to which the Defendant and his wife 
were entitled was always paid to Defendant's general accomit 
with HaU it Co,, of Brighten, and Defendant always allowed 
Mrs. Frazer, prior to her elopement, to draw cheques against his 
account^ which were always honoured by the bankers. ''Some 
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arrangements were made by her, with my concurrence, for Messrs. v.-O. K 
Mail & Oo. to make payments to the Plaintiff," after the Plaintiff 1873 
had gone to London to reside. ''Such payments were, I am xobbib 
informed and believe, made by quarterly remittances by Messrs. 
Hall & Cb: to the Plaintiff, and amounted to £300 a year, and 
were purely voluntary payments." 

Since the elopement, the Defendant, considering that Mrs. 
Frazer was entitled for life, for her separate use, to the income 
t>f the £27,000 stock, and of the £10,819 13«. 6d. stock, and to the 
freehold house, had not felt willing to make her any allowance ; but 
the Defendant had, from time to time, since occasionally paid to the 
Plaintiff, who represented herself to be in need, sums of £10 or 
thereabouts. Such payments were made voluntarily, and without 
Teference to any annuity. Defendant had been informed that since 
the elopement Mrs. Frazer had, out of her own income, paid to the 
Plaintiff certain sums for her maintenance and support. Defendant 
positively denied the alleged bargain with the testator Willis, but 
said he believed the testator told Mrs. Frazer that the Plaintiff had 
been left to her care, and that she must provide for her. He 
denied that he, or, to the best of his belief, his wife, was, previously 
to the testator's death, cognizant of any expectation, wish, or con- 
fidence on the part of the testator, as to any provision being made 
for the Plaintiff. He said that he concurred in the change of 
secnrities for the express purpose, as requested by Mrs. Frazer, 
of increasing her income, and of thereby enabling her *'to pay 
to the Plaintiff such allowance as she might be able or think fit 
to do." 

Mrs. Frazer, by her answer, filed the 5th of August, 1869, said 
that the testator Willis, after the execution of his will, and shortly 
before his death, called her husband and herself into his room, and 
begged them to promise that they would make an allowance of 
£300 a year to the Plaintiff as long as she lived, and " this we both 
promised him to do, and such promise was forthwith communicated 
to the Plaintiff." She farther supported the other allegations of 
the bill. 

On the 20th of March, 1871, the bill was amended, and, as 
amended, alleged that the testator, shortly before his death, sent 
for Mr. and Mrs. Frazer, and ** begged them to promise "* that they 
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y.-0. B. would make an allowance of £300 a year to the Plaintiff, and 
1873 that they '' did so promise ;" and repeated the former charges and 
NoBBB prayer. 

In answer to the amended biU, the Defendant, Mr. Frazer, 
denied this allegation. 

Miss Norrts, the Plaintiff, made an affidavit, in which she stated, 
that shortly before the testator's death he told her that ilti&tf rand 
Clara had promised him to provide for her. 

Mrs. Frazer^ in an affidavit, deposed to a conversation to the 
same effect. She adduced, in confirmation, the following extract 
from a bill of costs of the then solicitors of Mr. and Mrs. Fraser, 
which had been produced under an affidavit of documents sworn to 
byMr. JVazer:— "1861. April 29. Attending Mr. and Mrs. ^rasar 
at the Grand Parade, conferring with them on the annuity for 
Miss NorriSy and the best mode of providing for it.*' 

She said that in 1864, after she had left Mr. Frazer, she heard 
he was about to take proceedings to obtain a divorce ; and on that 
account, and not because she considered that there was any legal 
or moral obligation on her to pay the annuity of £300 to the Plain- 
tiff, or at all events exclusively, nor because she considered that 
Mr. Frazer was not bound to pay it^ she repaid to Mr. Frazer the 
two quarterly payments above referred to. 

On behalf of Mr. Frazer, Mr. Somers Clarke deposed, that 
shortly before Mr. Willis* death he was in frequent communication 
with the parties, and the sum of £300 was named as '' a proper 
allowance to be made out of the income of the estate of Charles 
King " to the Plaintiff, as Mrs. Frazer^s aunt ; but in none of such 
conversations was it ever mentioned that such sum would be pro- 
vided otherwise than as a voluntary payment out of King's estate. 
He had an interview with Mr. and Mrs. Frasser after Mr. WiBis 
death and before his burial, '* and it was then arranged " between 
Mr. and Mrs. Frazer that the annual sum of £300 should be paid 
quarterly by Messrs. HaU d Co. out of Mr. Frazer' e account to the 
Plaintiff, and remitted to her in London. 

Mr. Frazer, in cross-examination on his affidavit, deposed that 
on one occasion Mr. WHlie told him that the Plaintiff was left to 
his niece's charge. Deponent was not sure that he did not speak 
on other occasions of a provision for the Plaintiff, but it was alirays 



VOL. XV.] EQUITY OASES. 327 

to the same effect. Deponent did not remember whether he made V.-O. B. 
any observation in reply, but ''distinctly" he ''made no promise 1878 
and gave no undertaking to provide for the Plaintiff." Deponent norbib 
had no recollection of hearing Mrs. Frazer on some of these occa- p(,2^ 

dons say that she would provide for the Plaintiff. He could not 

state his belief one way or the other as tb whether she did say so 
in his presence or not. He could not say whether or not» if she 
did say so, he ever expressed any dissent. He did not believe 
tbat he ever assented or dissented. Upon being asked whether he 
would swear that he did not assent, he said, " I will not swear that 
I did not assent." 

Mrs. Frazer^ in cross-examination, admitted that after the 
change of securities she received more income. She added, ''I 
did not continue to pay my aunt the £300 per annum. I believe 
I did not pay her more than one or two quarters at the rate of 
£300 per annum. When Mr. Fraaer broke his promise to get a 
divorce I ceased to pay it." 

She further said : " When I took these proceedings on behalf of 
Plaintiff through my present solicitors, my main object was to 
force Mr. Frazer to obtain a divorce, and that is my object in 
continuing them." 

The Plaintiff was also cross-examined. She said : " I think my 
niece had told me that a Chancery suit was going on about this 
matter. I had not anything to do with the suit. . . . Mr. WUlis 
was no relation of mine. He told me on his death-bed that Mr. 
Frazer and my niece had. promised him that they would give me 
£300 per annum as long as I lived ; and he said that he had made 
them promise that they would do so." She deposed to having, 
since February, 1865, received no money from Mr. Frazer ^ and 
only irregular payments from her niece — she thought never more 
than £300 in one year. " I do not remember that I ever suggested 
that I had any claims upon Mr. WtUis' estate. I do not remember 
that Mrs. Frazer ever told me why this bill was filed. I wished 
for my money, and suppose she is trying to get it for me. I 
hope I am not responsible for any costs. I have not been able to 
take any part in the proceedings, because I have been ill for a 
long time." 

The Defendant WUt had since died. 

. 2 C2 3 
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V.^. B. Mr. Eddis, Q.C., and Mr. B. 0. Turner, for the Plaintiff:— 

The authorities which establish the law on this question are 
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NoBBis BusseU V. Jackson (1), before Sir Oeorge J. Turnery then Vice- 

^' _ - 

Fbazkb. Chancellor ; Tee v. Ferris (2), before Lord Eatherley, then Vice- 

Chancellor Wood ; Jones v. Badley (3), before Lord Cairns^ C; 

and McOormiek v. Ghrogan (4). 

If, upon the evidence, the Court finds that the orally declared 
trust was communicated to and accepted by the deyisee, it is 
enough. Here Mr. Frazer, when pressed, very fairly says, ** I 
will not swear I did not assent." 

As to the amendment in the bill, it was not till Mrs. Frazer's 
answer came in that the Plaintiff knew how high to put her case. 
The amended bill alleges that the testator asked them both to 
promise, and that they both did so promise ; that is to say, in 
effect it alleges this, that if Mr. and Mrs. Frazer had not pro- 
mised, the testator WiUis would have altered his will. 

Hie acceptance of the trust by Mr. and Mrs. Frazer as a settled 
obligation on both, is shewn by the extract from the bill of costs, 
and by the correspondence throughout. 

The discrepancies between Mr. Frazer's answer and his cross- 
examination weaken the effect of his evidence. 

Mr. Swanston, Q.C., and Mr. W. Benshaw, for Mr. Frazer : — 

The Plaintiff is a mere nominal and unconscious suitor, sub- 
sidized by Mrs. Frazer, whose suit this is. 

Nothing but the clearest evidence will suffice to fasten an orally 
declared tnist upon property. The onus is therefore on the Plain- 
tiff: Jones V. Badley (5). Lord Wesibury, in McCormiek v. 
Qrogan (6), speaks of the jurisdiction in these cases as ^ founded 
altogether on personal fraud.*' Where is the proof of fraud against 
Mr. Frazer ? The only witness is Mrs. Frazer, who institutes this 
suit in the name of the Plaintiff, and confesses her motives in so 
doing. Her evidence cannot be relied on when it is in conflict 
with Mr. Frazer^s ; and as to fiis evidence, all he meant to assent 
to was that Mrs. Frazer should provide for the Plaintiff out of the 

(1) 10 Hare, 204. (4) Law Rep. 4 H. L. 82. 

(2) 2 K. & J. 357. (5) Ibid. 3 Eq. 635, 652. 

(3) Law Rep. 3 Ch. 362, 363. (6) Ibid. 4 H. L. 97. 
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estate of King, not that the Plaintifif should be provided for out y.-G. B. 

of TPtStV estate, which yields only £208 a year. Whatever may ISTS 

be the obligation upon Mrs. Frazer, nothing can bind Mr. Frazer hobb» 

but a communication from Willis to him and a promise made by p^Tzeb 

him to Willis : Moss v. Cooper (1). These are not proved. — 

Mr. Kingdon, for Mrs. Frazer. 

Mr. CecU BusseO, for the executor of Witt. 

Sib James Bacon, V.C. : — 

This is an extraordinary case. The disagreeable part of it is 
that it is a sort of sham. It is impossible for me not to attend to 
what has been said about the disputes between the husband and 
wife, although I am wholly powerless to administer any law upon 
the subject, or to touch the subject at alL But it is clear and 
plaio, upon the examinations and upon .the evidence before the 
Court, that although this suit is instituted in the name of Mrs. 
Norris, it is, in point of fact, Mrs. Frazer's suit, as she admits. 
For the costs of the suit she says she is liable. 

The only question for me to decide in the case between the 
parties here litigant is, whether the Plaintifif is entitled, as against 
Mr. and Mrs. Frazer, to establish the promise which is said to have 
been made by Mrs. Frazer and said to have been assented to 
by Mr. Frazer. The evidence, notwithstanding the statements 
in the bill, and the variance between the original and amended 
bill, is extremely simple. This gentleman being upon his death- 
bed, and having made his will, communicates to Mr. and Mrs. 
Frazer that he has left them all, or the bulk of, his property ; and 
he either exacts a promise or expresses a wish and desire that an 
annuity of £300 should be provided for Miss Norris, Now it was 
not a new subject, as I gather from Mr. Bomers Clarke's evidence ; 
because he, in his evidence in chief, says that, upon several occa- 
sions, the subject of a provision for Miss Norris had been discussed 
and settled between the testator and Mrs. Frazer, and that the 
sum of £300 had been fixed for that purpose. That is a fact not to 
be lost sight of in considering the amount of evidence bearing 

(1) IJ. & H. 352, 366. 
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V.^.B. upon this case. The statements by the husband and the wife 
1873 differ, no doubt, very much, if I contrast Mr. Frazer^$ answer with 
N0B&18 ^^6 allegations of his wife. The wife says that the testator 
Frazxr. ^XActed from her and her husband a promise that they would pro- 
— vide £300 a year for Miss Norris. I am quite aware of what Mr. 
Swanston has pressed, that the allegatioil in the evidence is that 
payment was to be made out of Charles King's estate. Never- 
theless, if a promise was made at all, it was made at a time when 
the testator was speaking of his own estate and his own intentions, 
and when he was imposing a condition — upon Mrs. Frazer at least 
— that she should perform that promise, or whatever it may be 
called, that £300 a year should be paid to the Plaintiff. The 
fund out of which it was to be paid is a matter of indifference. If 
he had said, ** I will give you my estate on condition that you will 
pay £300 a year out of another estate," supposing she was a 
/erne sole^ that would not give her a right to retain the estate 
so given to her without performing the condition of paying the 
£300 a year out of some other estate ; nor would it deprive the 
donee of the annuity of the right to say, '' Ton shall not enjoy 
the estate without satisfying out of it my demand." 

The evidence really comes to this. Mrs. Frazer's evidence is 
positive and plain. Mr. Frazer, whose conduct seems to have been 
frank and honourable and fair in every respect, was pressed in 
the cross-examination, and asked whether his wife did not make 
the promise, and whether his recollection did not enable him to sav 
that she did so in his presence. Upon being asked further, he says, 
*^ 1 do not believe that I ever assented or dissented." Then, when he 
is asked, " Will you swear that you did not assent ?" — ^there being 
only one subject to which his attention was drawn — he says, " I will 
not swear that I did not assent." Mr. Swanston has said very 
fairly that the onus in all such cases is upon the claimant He 
has read, particularly from Lord Weslbury's judgment in MeCormiek 
V. Ghrogan (1), the conditions as to what the Court has to see 
proved before it admits any such claim, and he says it must be 
proved that there was direct personal fraud, and that no personal 
fraud is proved, or even alleged, against Mr. Frazer. If the state- 

(1) Law Rep. 4 H. L. 97. • 
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ment made by Mrs. Frazer be true^ then a more direct^ a more v.-O. B. 
distinct personal fraud could not be committed than for Mrs. 1878 
Frazer to refuse to perform that promise which she made to the Kobrib 
testator upon his death-bed. So far, therefore, the onu$ is dis- 
charged. 

The other point which is most to be considered, as it seems to 
me, is this : Mr. Frazer takes an interest under the will only sub- 
ject to his wife's life interest. All the rest that he takes he takes 
by his marital right ; that is to say, he takes what she could take. 
If she is bound by this trust, he can take nothing free firom the 
trust, and it is imposing no obligation upon him by way of a 
promise— about which the evidence is anything but satis&ctory so 
far as he is concerned — it is imposing no obligation upon him, 
because he made a promise to hold that which he cannot enjoy in 
virtue of his marital right — the estate of this testator — without 
performing that promise by which his wife was bound, and by 
which, therefore, as a consequence, he must be held to be equally 
bound, to the extent of his enjoyment of that estate. 

Now that, as it seems to me, disposes of the case, so far as this 
is a bill filed to have payment against both husband and wife out 
of the beneficial interest which they take under the testator's will. 
It is admitted by the wife that she is not entitled to it but upon 
performing the condition. The husband cannot dispute that. He 
cannot enj()y his wife's estate jinless he performs the condition upon 
which it became hers. 

To that extent, therefore, I think the Plaintiff has succeeded, 
and is entitled to a decree ; but I cannot part with the case whoUy 
upon that, and I will hear anything Mr. Eddis likes to say upon 
this part of the subject. It is plain, upon Mrs. Frazer' a statements 
and eross-examination, and by her letters, and by every fact in the 
case, that this is her suit, although in the name of Miss Norria ; 
that it is instituted by her, and that she is responsible for the 
coats of it if the Defendant, Mr. Frazer, does not pay them. So 
that, although, as I have said, I think the Plaintiff is entitled 
to a decree, it is a case in which it is impossible to give the 
Plaintiff any costs. The decree must be made upon the ground I 
have mentioned, and to the extent which the bill asks ; that is to 
»Ay> to make Mr. WUli^ estate liable for the annuity of £300 a 
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V.-O. B. year ; but I must make that decree without giving the Plaintiff 
187S any costs, although to that extent she nominally succeeds in this 
KoBRis suit, which is Mrs. Frazer^s suit. 
FbIze There will be a decree as prayed by the bill. 

[The bill also prayed relief in the event of Mrs. Frazer dying in 

the lifetime of Mr. Frazer, but his Honour said it was not neces- 
sary that the decree should extend to that.] 
Upon the proposed decree for an account, 

Mr. Swanston observed that Mrs. Frazer had been in the actual 
receipt of a very large portion of the estate, which really belonged 
by marital right to Mr. Frazer. 

The Vice-Chanckllob said he could not meddle with that He^ 
could not reach so far. 

Mr. Swanrion observed that Mrs. Frazer appeared separately^ 
and if the Court should decide that one or both of the parties 
ought to pay the annuity, the decree ought to be made against 
both. 

The YiCE-CflAKGELLOB Said he was making a decree only against 
the estate which came from Willis, of which Mr. Frazer was the 
sole owner. 

Mr. Swanston said that the house, Lottery Hall, part of Willis 
estate, was given to Mrs. Frazer to her separate use. It was said 
that she had sold it. He asked that the sale moneys should be 
taken into account. 

The Yice*Chanoellob said that she could not have sold the 
house without the consent of her husband, and he could not frame 
the decree in the way proposed. Mr. Frazer, however, would not) 
be liable for more than the fund which was subject to this trust 
would yield. 

Mr. Russell, for the executor of John Witt, asked that Mr. Frazer 
might be ordered to pay his costs, on the ground that the executor 
had a lien on the fund for such costs. 

The y ice-Chanoellob said he thought the costs of Mr. Bfustffs^ 
client ought to be first paid out of the trust fund, whatever it was. 
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The following are minutes of the order : — 

Declare that the income of the residuary real and personal estate of the testator, 
G. W, WilliSy and of the investments thereof, for the time being payable to the 
Defendant Georgiana Clara Frazer, or to the Defendant Arthur B. Frazer in 
her right, was and is siibject to a trust for paying to the Plaintiff the annual sum 
of £300 daring the joint lives of the Plaintiff and the Defendant Georgiana C, 
Frazer; 

w- Take an account of the income of such residuary real and personal estate 
received by the Defendant Arthur B, Frazer since the date of the last payment 
of the annuity in 1865 ; 

Take an account of what is due to the Plaintiff in respect of the annuity since 
the date ; 

Out of the amount of the income so received by the Defendant Arthur B, 
Frazer^ let the costs of suit incurred by the Defendant Witt be paid, and let the 
residue be paid to the Plaintiff in or towards discharge of what is so found due to 
the Plaintiff. ' 

Ko other order as to costs. 

Liberty to apply. 

Solicitors for the Plaintiff and for Mrs. Frazer: Messrs. Clarke iSc 
Turner. 

Solicitor for Mr. Frazer : Mr. William Clarke, agent for Messrs. 
Clarke & EowUtt, Brighton. 

Solicitors for the Executor : Messrs. Shum & Grossman, agents 
for Messrs. Qreen dt Moherly, Southampioih. 
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THOMPSON V. PLANET BENEFIT BUILDING SOCIETY. 

[1873 T. 17.] 

Building Society — Beference of Disputes between the Society and their Members 
to Arbitration— 10 Geo. 4, c. 56, as. 27-29—6 & 7 Will. 4, c. 32, s. 4— 
Demurrer — Pleading. 

It is contrary to the laoguage of the statute, and against the policy of the 
law, that internal disputes between the members or office-holders of a build- 
ing society and the society should be the subject of actions at law and 
suits in equity. 

Grimes v. Harrison (1) distinguished. 

Smith V. Uoyd (2), and Doubleday v. Hosking (3), not followed. 

A bill, filed by a member of a building society against the society, their 
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trustees and directors, stated that the rules were daly certified, and were, 
" 80 far as material," as followed. It then set oat certain rules, nnmhered 12, 
13, and 14 ; hut no rule as to referring disputes to arhitration. It set out a 
letter containing an offer hy the directors to refer all matters in dispute 
hetween the Plaintiff and them to arhitration " under the rules," and stated 
that the Defendants sometimes alleged that the dispute ought to he referred 
to arhitration, hut that the Plaintiff charged that, having r^ard to the relief 
thereinafter prayed, he was not hound to refer the dispute to arhitration, and 
prayed, amongst other things, that it might he declared that the Plaintiff was 
entitled to the benefit of the 12th and 13th rules of the society. The Act 
requires that the rules of every building society shall contain a rule for 
referring disputes to arbitration. 

The Defendants demurred : — 

Bddf that the Court was able to take judicial notice of the rule of the society 
for referring disputes to arbitration, though it was not set out in the bill. 

Where a Plaintiff alleged misconduct against the directors of a building 
society in extending the business of the society to that of a bank of deposit, 
but did not state when the extension was made, and prayed no relief on the 
ground of the alleged misconduct, the Court, on demurrer, treated the allega- 
tion as immaterial. 

A bill by a holder of shares in a building society against the society and 
their directors alleged misconduct against the directors in respect of acts 
which, for anything that appeared, might have been authorized by the rales 
of the society as stated by the bill ; prayed that the Plaintiff was not boond 
by certain new rules that had been passed ; and prayed the benefit of certain 
of the original rules; and for relief against the directors personally : — 

Bddj that this was a dispute for the decision of which arbitrators were the 
proper authority; aud demurrers hy the society and by the director 
allowed. 

Demukreb. 

This bill was filed on the 18th of February, 1873, and amended 
on the 26th of February following. 

As amended it was a bill by Thomas AUen Thompson against the 
Planet Benefit Building and Investment Soetety, and three trustees 
and six directors of the society. 

The bill alleged substantially as follows: — 

The society was established on the 7th of July, 1848, and enrolled 
under the 6 & 7 Will. 4, c. 32, but never incorporated. By the 
statute it was authorized to be sued by ijs trustees. 

The rules of the society were duly certified on the 7th of July, 
1848. 

The bill alleged : 

'' Such niles are, so far as materiali as follows : — 
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'' 4. The board of directors shall order the payment of all moneys 
dae from or to be advanced by the society." 

*' 12. Investment Shares. 

« Investment shares shall be of two classes, viz., paid-up or part 
paid-up shares, and subscription shares. 

''Any member may, with the consent of the directors, have 
allotted to him one paid-up share for every sum of £50 paid by 
him with entrance fee, and shall receive scrip for the same signed 
by two of the directors and the secretary. 

"Any member may, with the consent of the directors, have 
aUotted to him one part paid-up share by payment of £10 or more 
with entrance fee, to which additions may be made of not less than 
£5 from time to time until it shall become of the value of £50, 
when it shall be a paid-up share. All investments afterwards 
made by such member shall be first applied towards making his 
share a completed or paid-up share, and no member shall hereafter 
be registered as the proprietor of more than one part paid-up share, 
except such as have been already issued. 

"13. Withdrawals. 

" Any member desirous of withdrawing his investment shall be 
allewed to do ,so on giving one month's notice thereof in writing 
to the secretary. Any member desirous of. discontinuing his 
subscriptions altogether without withdrawing his investments shall 
be permitted to do so, provided' the same amount to at least £10, 
on giving one month's notice thereof in writing to the secretary ; 
the investments previously paid, if amounting to £50 and upwards, 
being allowed to remain as a paid-up share, or as many paid-up 
shares as shall be equivalent, or if under £50 as a single part 
paid-up share of equivalent value, and scrip given in exchange for 
the subscription book accordingly, subject^ nevertheless, to the 
provisions of rule 12 as to part paid-up shares. If several members 
shall give notice to withdraw at one time they shall be paid in 
rotation according to the priority of notice, provided always that 
the widows and children of deceased members shall have prece- 
dence, and after them the holders of paid-up shares. 

" All fines incurred previously to the notice of withdrawal shall 



V.-C. B. 

1878 



Thokpboh 

V, 

Plabvt 

Beketit 

BuujoniQ 

SOdXTT. 



336 



EQUTTT OASES. 



[LB. 



1873 
Thohfbok 

V. 

Flakst 
BiHinT 

BCILDINO 
SOOICTT. 



be deducted from the amount wlxich the member may be entitled 
to receiye. 

" 14. Interest and Profits. 

^' Interest at the rate of £5 per cent per annum shall be added 
to all subscription shares of twelye months' standing and to all 
paid-up and part paid-up shares of three months* standing. Shares 
withdrawn within the above periods shall not be entitled to any 
interest 

** All shares of five years* standing (except as next hereinafter 
mentioned) shall be entitled to an equable proportion of nine-tenths 
of the profits which, as to subscription shares, shall be annually 
added to their value, but no profits shall be allowed on any frac- 
tional part of a year. The remaining tenth shall be carried to the 
credit of a fund to be called * The Beserve Fund/ which shall aoca- 
mulate and be appropriated as the directors may from time to 
determine, subject, nevertheless, to the approval of the ensuing 
annual meeting. 

" No profit shall be allowed to any paid-up or part paid-up share- 
holder in respect of money which has not been invested in the 
society for at least twelve months." 

'' On the 19th day of September, 1871, Mr. Jchn Sdley was the 
duly registered proprietor of certain subscription and part paid-up 
shares in the said society in respect of which he had paid to the said 
society the sum of £597 16«. 2d. The said John SeUey was also at 
the same date the proprietor of certain other shares in the said 
society registered in the name of B. J. Dodson in respect of which 
the said John SeUey had paid to the said society the sam of 
£64 As. 4eZ. The said John SeUey was also at the same date the duly 
registered proprietor of certain shares in the said society in respect 
of which the said John SeUey had paid to the said society the snm 
of £3." 

On the 19th of September, 1871, SeUey had invested with the 
society, £665 Oa. Qd. 

On that day he gave to the secre,tary notice of his intention to 
withdraw. The directors neglected to pay the £665 Os. &{., and 
on the 14th of December, 1871, SeUey transferred all his interest 
in the shares to the Plaintiff. 
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On the 8th of March, 1872, the Plaintiflf wrote to the secretary 
of the company, and on the 12th of the same month, he wrote 
again, asking whether the board would transfer the shares into his 
name, so that he might hold " the same position with regard to the 
withdrawal as the shares at present occupy " in the books ; and a 
correspondence followed, at the close of which, on the 4th of 
October, 1872, the secretary wrote to say, that the society were 
prepared, on the transfer fees being paid and the transfer regis- 
tered, to allow the Plaintiff to occupy precisely the same position 
as Mr. John SeUey occupied. Upon this, on the 9th of October, 
1872, the fees were paid and the transfers to the Plaintiff were 
registered. 

On the 30th of December the Plaintiff wrote, demanding the 
money, and on the 2nd of January, 1872, he received from the 
secretary a cheque for £49 179. 6(2. with two documents ; one being 
as follows : — 

'' The Phnd Benefit Building and Investment Society, 

" 7, Finsbury Square, 
" London, E.O., 
" August 24th, 1872. 

'' Bules 13 and 14, certified on the 28th of May, 1872. 

** 13. Any member holding an inyestment share or shares, may 
give one month's notice in writing to the secretary of his desire to 
withdraw from the society, and on the expiration of such notice he 
shall cease to be a member thereof, but he shall be' entitled to re- 
ceive dividends in respect of his investment shares, pursuant to 
rule 14, and to be paid the balance of the principal of his invest- 
ment share or shares when the funds of the society will admit of it, 
in Buch instalments as the directors may determine. 

** 14. Until the income of the society shall be available for the 
purpose, no payments shall hereafter be made on account of inte- 
rest or profits, but in the meantime the holders of investment 
shares shall receive such dividends, according to the amount of their 
respective investments and in part payment thereof, as the direc- 
tors shall from time to time declare ; the first of such dividends to 
be declared on the first Wednesday in August in 1872, the second 
on the first Wednesday in October, 1872, and thereafter half- 
yearly on the first Wednesday in April and October respectively. 
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At least one half of the annual cash receipts of the society (after 
deducting all expenses) shall be applied to the payment of such 
dividends." 

The other was a letter informing the Plaintiff that in porsnance 
of the above rule 14» the directors had declared a dividend of £5 
per cent, payable to the holders of inyestment shares, and that the 
cheque for his dividend was inclosed. 

Plaintiff paid the cheque into his bankers, but afterwards 
returned it with a letter stating that he had thought the money 
sent was for interest. 

On the 27th of Janyary, 1873, the Plaintiff's solicitors wrote for 
immediate payment of the £665 Os. 6d. and interest. 

On the 3rd of February the solicitors of the company wrote, 
inclosing a copy of the directors' resolutions on the subject, and 
adding: ''If you should be dissatisfied with their decision, the 
directors are ready and willing, and hereby offer, to refer all 
matters in' dispute between your client and themselyes to arbitra- 
tion under the rules." 

The following are the resolutions, of which a copy was in- 
closed : — 

*' 1. That, several members having given notice for the with- 
drawal of their investments prior to Mn Thomas AUen Thompson, 
his turn to be paid in rotation according to the priority of the 
notice has not yet arrived. 

'' 2. That, for the purpose of calculating the ralue of his in- 
vestment when his turn to be paid shall have arriyed, Ur. 
Thompson should contribute rateably with the other shareholders 
to any losses which may arise out of the transactions of the society 
which took place prior to the date of his notice of withdrawal. 

*' 3. That Mr. Thompson is not entitled to be paid interest on the 
investment in respect of the period subsequent to the Slst of 
August, 1871." 

The bill alleged that on the 19th of October, 1871, according to 
the rules then in force, the directors were bound, out of the fiinds 
of the society, to pay to SeUey the amount of his investment with 
interest, '^ subject to the right of any member of the society, who 
had given previous notice of vrithdrawal, to be paid the amount 
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of his inyeBtment in priority to the said Jolm SeHey ;" but that, as 
a matter of fact, no member who had giyen previous notice of 
withdrawal was at that date unpaid. 

The Plaintiff charged that the directors neglected, on account 
of the embarrassed state of the society's finances, to pay the 
£665 Os. 6d. 

The bill also alleged that the pajrment in of the cheque for 
£49 ITs. 6d. was made, in the hurry of business, by mistake ; 
that the alleged new roles of the 28th of May, 1872, were passed 
without notice to John SeUey, and that the Plaintiff neyer heard of 
them till the 2nd of January, 1873. 

The Plaintiff charged that neither SeUey nor he was bound by 
these rules. 

The bill further alleged that the Plaintiff had given no notice of 
withdrawal under the above resolutions, and charged that he was 
entitled to the benefit of the notice of withdrawal of the 19th of 
September, 1871. 

The bill then alleged as follows : — 

" 26. The Defendants, the directors, now threaten and intend, 
contrary to the rules of the said society, which formed the basis of 
the contract between the said society and the said John Sdley^ and 
under which the said notice of withdrawal dated the 19th of Sep- 
tember, 1871, was given, to pay, and they have in fact paid, to 
members of the said society whose notices of withdrawal are 
dated after the 19th of September, 1871, all or some part of their 
respective investments in priority to the Plaintiff. The Plaintiff 
charges that the Defendants, the directors, are personally liable to 
make good and repay any sum so paid by them as last aforesaid 
which may be necessary for satisrying the Plaintiff's claim in this 
suit 

" 27. The whole of the said sum of £6i55 Os. 6d. is now due to 
the Plaintiff with a considerable arrear of interest thereon, and the 
Plaintiff is apprehensive that such sum, or the greater part thereof, 
may be lost, in consequence of the payment by the Defendants, 
the directors, to members (who are subsequent to the Plaintiff) of 
their investments. The said society has, contrary to the terms of 
its constitution, carried on through its trustees and directors the 
business of a bank of deposit, by receiving money from the public 
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on deposit at interest above the bank rate, and above the rate 
allowed by the joint stock banks, and by investing the money so 
received on securities of a hazardous or speculative character, in 
order to make a profit on the money so received. 

*^ 28. The Defendants sometimes allege that the dispute between 
the Plaintiff and the Defendants ought to be referred to arbitra- 
tion, but the Plaintiff charges that, having regard to the relief 
hereinafter prayed, he, the Plaintiff, is not 'bound to refer such 
dispute to arbitration." 
The bill prayed as follows : — 

" 1. That it may be declared that the Plaintiff is not bomid by 
the said rules of the 28th of May, 1872, but is entitled to the 
benefit of the said 13th and 14th rules, as certified on the 7th of 
July, 1848. 

** 2. That it may be declared that the Plaintiff is entitled to the 
benefit of the said notice of withdrawal of the 19th of September^ 
1871, and to immediate payment out of the funds of the said 
society of the amount of the principal moneys paid to the said 
society in respect of the shares to which the said John SeBey was 
entitled, and which were transferred to the Plaintiff as aforesaid, 
with interest thereon respectively at the rate of £5 per cent per 
annum. 

*^ 3. That it may be declared that the Defendants, the directors, 
are personally liable to make good and repay any sum paid by 
them to members of the said society whose notices of withdrawal 
are dated after the 19th of September, 1871, so far as such last- 
mentioned sum may be necessary for satisfying the Plaintiffs 
claim in this suit. 

** 4t. That an account may be taken of what is owing to the Plain- 
tiff on account of such principal and interest, and that the Defen- 
dants, the directors, may be decreed forthwith to raise out of the 
funds of the said society the amount which shall be so found dae 
to the Plaintiff for principal and interest, and to pay such amount 
to the Plaintiff. 

*^ 5. That the Defendants, the directors, may in the meantime be 
restrained by the order and injunction of this honourable Court 
from paying to any member of the said society whose notice of 
withdrawal of investment is dated subsequently to the 19th of 
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^ptember, 1871, all or any part of the amount of his investment 
until the amount due to the Plaintiff as aforesaid shall have been 
paid, or until the further order of this Court ;" with other relief. I 
To the bill, the society and the directors severally demurred for 
want of equity, want of jurisdiction, and want of parties. 

Mr. Kay, Q.C., and Mr. W. W. Cooper, for the society and its 

Inistees : — 

• 

This is a bill by a withdrawing member of a building society, 
seeking to recover payment of a simple contract debt Where a bill 
is filed by a member who is also a mortgagor, seeking to redeem, 
the Court may have jurisdiction ; but if it be a mere money claim 
by a withdrawing member, the Court has no jurisdiction. The 
intention of the Legislature was to keep these matters out of 
Court, and let them be settled by arbitration. The Friendly 
Societies Act (10 Geo. 4, c. 56), by its 27th section, requires that 
the rules of every friendly society shall provide that all matters in 
dispute between a society and any individual member shall be 
referred to arbitration, and a "form of award" is given in a 
schedule to the Act. This statute is extended to benefit building 
societies by the 4th section of the 6 & 7 Will. 4, c. 32 ; and is 
not repealed as to building societies by the 13 & 14 Yict. 
c. 115. By the 1st section of the last-mentioned Act, the pro- 
visions of the first Friendly Societies Act, so far as they relate to 
building societies, are expressly retained. 

The decisions at common law have uniformly followed the above 
principle of legislation. They are : Crisp v. Bunbury (1) ; Bex 
y. MildenhaU Savings Bank (2) ; Wright v. Bedey (3). 

In equity there have been Harmer v. Qooding (4) ; ArmOage v. 
Walter (5) ; Fleming v. Self (6) ; Trott v. Hughes (7) ; the only 
reported case in favour of the jurisdiction of this Court being 
Smith V. JJoyd (8). 

Independently of the statute, this Court does not entertain a 
iiuit for a simple contract debt which may be recovered in an action. 
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The charge that the directofs hare extended the business does 
not say when they did so. For anything that appears, they did so 
before Mr. SeUey and the Plaintiff took shares ; or they did so long 
ago, and^haye ceased to do so. No prayer for relief is founded npon 
thischai^. 

The suit, moreover, is defective, as the Plaintiff has not brought 
before the Court any of the members whose notices of withdrawal 
are dated since the date of his, and whom he alleges to have been 
paid in priority to him: Carlisle y. South Eastern BaUway 
Company (1). 

[They also cited Cook y. Lord Courtoum \2).] 

Mr. Amphlett, Q.C., and Mr. Ingle Joyce^ for the directors :— 

The frame of this suit and the pi^yer of the bill strongly illustrate 
the impolicy of permitting such a state of things aa the Legislatare 
intended to prevent If this suit should succeed, any discontented 
member of a building society, in the absence of the rest^ may file 
a bill, and possibly get a decree against the society, the assets of 
which would thus be wasted away in litigation. . 

Taking the allegations of the bill as they stand, there is no 
charge against the directors of their having done anything wrong. 
There is no allegation that the Plaintiff is the holder of a single 
paid-up share. For anything that appears, therefore, the mem- 
bers who have (according to the allegation) been paid before the 
Plaintiff, may have been rightly so paid, as being (rule 13) widows 
and children of deceased ** members," or *' holders of paid-up 
shares.'' Charges of misconduct must always be taken most 
strongly against the pleader. 

Smith V. Ucyd (3) was decided under a misapprehension that 
the 10 Geo. 4, c. 56, had been wholly repealed. If reliance was 
placed on the case of In re St Qeargie BuHdinff Soeiebf (4), 
a winding-up of a society is a very different thing from an adjust- 
ment of claims of members inter se. 

[They also referred to Swarbrich v. Williams, before the Court 
of Queen's Bench, Feb. 10, 1866.] 



(1) 1 ^lac. & G. 689 ; 2 H. & T. 
366 ; 6 Bailw. Gas. 670. 

(4) 4 Drew. 154. 



(2) 6 Ir. Eq. Rep. 266. 
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Ifr. Swwntton^ Q.C., and Mr. Qraham HtxUingSy for the bill : — 

The decisions in the cases cited turned every one upon the con- 
stiTiction of a particular arbitration clause in the society's rules. 
TJpon this record no arbitration clause whatever is before the Court 

Even if there were such a clause in this case, the Court will not 
overrule Smith v. Uoyd (1). 

In many of the existing building societies the jurisdiction of the 
Court is excluded by the rules, and in each case the Court has 
had to determine whether or not a reference to arbitration is 
within the terms of the contract. Here, we submit, the 13th rule, 
providing that members who have given notice to withdraw at one 
time *' shall be paid in rotation," is a contract sufficient to give 
the Court jurisdiction. Payment out of moneys which may exhaust 
all the assets is a very different thing from a dispute about five 
shillings. • 

As to the directors : are they not answerable for a breach of 
trust in passing and attempting to enforce these new rules ? That 
is one question. Another is, whether they have not exceeded 
their powers by becoming a bank of deposit. 

The provisions in the Friendly Societies and Benefit Building 
Societies Acts were enacted at a time when these companies con- 
sisted wholly or mainly of poor persons. But societies which have 
altered their character, and enlarged their operations by becoming 
banks of deposit, are no longer building societies within the inten- 
tion of the Legislature and the scope of the statute. 

All the cases that have been cited turn upon particular arbitra- 
tion rules and special circumstances. We do not ask the Court 
to overrule a single authority. Mullock v. Jenkins (2) is an 
authority to shew that parties cannot by contract oust the juris- 
diction of the Court 

This is much more than a mere money demand, or than a mere 
quia timet bill ; we allege a past breach of trust, and an active 
breach of trust about to be committed. 

We say then — 1. No statutory jurisdiction has been estab- 
lished ; aU that the statute does is to give authority to create a 
jurisdiction by means of rules. 2. The rule of this society as to 
arbitration is non-existent for the purposes of this argumant. 

(1) 26 Beav. 507. (2) 14 Beav. 628, 634. 

2 D 2 2 



V.-O.B. 

1873 



Thompson 

V. 
PtAVST 

BxNxriT 

BriLDlKG 
SOOIKTT. 



344 



EQUITY OASES. 



[L.B. 



1873 



Thompson 

Plasst 
Bbnefit 
Buiiii>iNa 

SOOIBTT. 



3. Where there are rules, it is a matter of discretion, depending 
partly on the construction of the rules, partly on the circumstances, 
whether the Court will retain or renoxmce its jurisdiction. 4. It 
will retain its own jurisdiction, first, where the Plaintiff sues on a 
covenant or mortgage : Fleming v. Sdf (1) ; secondly, where there 
is an attempt to impose ex post facto rules (which is this case) : 
Armitage v. Walker (2) ; thirdly, where the directors are charged 
with committing a breach of trust (which is also this case): 
Armitage y. Walker ; fourthly, where the rule contains no pro- 
vision for enforcing the award in case of non-payment : CvibUl r. 
Kingdom (3) ; and fifthly, where (which is also this case) a with- 
drawing shareholder seeks to prevent others from being paid in 
priority to himself : Smith v. lioyd (4). 

In Henry v. Great Northern Bailway Company (5), which was a 
suit by preference against ordinary shareholders (n the company, 
the company and their directors alone were made Defendants. 
The company were considered to represent sufficiently the ordinary 
shareholders. 

The answer to the objection for want of parties, consequently, 
is, that this is a claim against a whole company. Nor was it pos- 
sible for the Plaintiff to make any one a Defendant out of a number 
of persons whose names he did not know. 

The decision in Smith v. Uoyd was followed by the Master of the 
Bolls in a case of Dovhleday v. Eoeking (6). 



(1) Kay, 618 ; 8 D. M. & G. 997. 

(2) 2 K. & J. 211. 

(3) 1 Ex. 494^ 604. 

(4) 26 Beav. 607. 

(5) 4 K. & J. 1 ; 1 Dc G. & J. 606, 

(6) Through the oourtepy of the 
solicitors of the Plaintiffs in this case, 
and with the assistance of the reporter 
of the KolU, the following note has been 
obtained :— 

M, R. 1869. Nov. 8. 

DOUDLEOAT v. HOSKIXO. 

[1S67 D. 132.] 

The bill was filed on the 14th of No- 
vember, 1867, by Charki DoahUday^ 



and, by amendment^ by CharU$ IkMe- 
day and EUen his wife, against Jotiak 
Botking and four others, trustees of th« 
Second Equitable Permanent Ben^ 
Building Society^ of LiverpooL After 
stating the facta of the formation and 
registration of the society, and ssTend 
of its rules, the bill set forth that, th« 
first Plaintiff being in right of his wife 
the owner of fifty shares of £10 each in 
the society which the Plaintiff bad fully 
l>aid up, they, on the 20th of Febroary, 
1869, gave notice of withdiHwaL It 
then alleged that upon the expiration 
of one month from the date of the 
notice, the first Plaintiff became en- 
titled to lec^ire £600 from the society, 
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The directors sufBciently represent their own eesluis que trust for 
the purpose of being sued. 
Supposing, however^ that a rule about reference to arbitration 
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and that the society, notwithstanding 
Ireqnent applications, had neglected and 
refiued to pay ; and prayed for a decla- 
ration that the first Plaintiff was en- 
titled forthwith to receive out of the pro- 
perty of the society the net amount of 
subscriptions paid on the fifty shares, 
with interest at £5 per cent, from the 
time when the Defendants could and 
ought to have repaid the amount, and 
fur an account of what was due ; also 
for an account of the property, funds, 
an 1 assets of the society in the hands 
of the Defendants, and ,that the Defen- 
dants might. he ordered thereout to pay 
to the first Plaintiff what was due ; for 
an injunction to restrain the Defen- 
dants from paying any of the moneys 
of the society to any other withdrawing 
member, or from lending any of such 
moneys to any continuing member on 
any security until the amount due to 
the first Plaintiff should have been 
paid ; and, if necessary, for an inquiry as 
to whether any and what notices of 
withdrawal had been given by any 
members prior to the Plaintiffs' notice. 
On the 11th of January, 1868, the 
Defendants answered. They set forth 
an outline of the scheme of the society, 
and certain other of its rules, and sub- 
mitted whether the trustees of the 
society for the time being were autho- 
rized to defend any suit in equity con- 
cerning the property of the society, and 
any claim of its members, and whether 
they could be sued in their own proper 
names as trustees of the society. They 
submitted that the present suit was not 
a suit in equity concerning *' the pro- 
perty, right, or claim of the society," 
within the 21st section of the 10 Geo. 4, 
c 56 ; and that they did not, either as 



such trustees as aforesaid or otherwise, 
represent, for all the purposes of the 
present suit (as the same was at present 
constituted) the society and its mem- 
bers, lliey then stated that the fifty 
shares, to which they presumed the bill 
referred, were transferred into the name 
of the Plaintiff's wife by her father-in- 
law, by whom all the subscriptions 
were paid, and were still standing in 
her name, and that the notice of the 
20th of February was signed by both the 
Plaintiff and his wife ; denied that the 
Plaintiff, at the expiration of one month, 
became entitled to receive payment, in- 
asmuch as the rules provided that such 
])ayment should be made only after 
there were funds available for the pur- 
pose ; and stated that before the insti- 
tution of the suit they had frequently 
informed the Plaintiff that as soon as 
any moneys of the society, available for 
the purpose, came into their hands, they 
would immediately pay him in his 
proper rotation ; but that they had no 
available funds. They said they believed 
that within six months they should have 
funds properly available for such pur- 
pose ; and proceeded to state what their 
income had been since the 20th of 
February, 1867, and how it had been 
appropriated. They then set forth the 
97th rule of the society, which pro- 
vided for the settlement of disputes by 
arbitration ; submitted that this was a 
dispute within the meaning of the rule ; 
and insisted that the Plaintiff was not 
entitled to maintain the suit, and 
claimed the same benefit as if they had 
demurred to the bill, or pleaded the 
several matters in bar of the bill, and 
to the proper parts of the relief thereby 
prayed. 



Thoxfsok- 

Planst 
Bbnxfit 

buildikg 

SOCIBTT. 



346 



EQUITT OASBS. 



[L.B. 



V.-O. B. 
1878 



TH0MP80K 
V. 

Planet 

Bbhefxt 

BtnLDINQ 
SOCIXIT, 



were before the Conrt, does the statute apply ? The preamble of 
the 6 & 7 Will. 4^ c. S2, shews that this is not a society within the 
10 Geo. 4t, c. 56, because it has carried on a totally distinct busi- 
ness, viz., that of a bank of deposit : Chimes r BJarrison (1). They 
have forfeited the benefit of the statute, which applies only to 
building societies pure and simple. 
Nor does the statute, when closely examined, exclude the juris- 



On the 9th of April, 1868, the bill 
was amended, as above mentioned, by 
making the Plaintiff's wife a co-Plain- 
tiff, and the amended bill alleged that 
the members of the society were so 
nnmerons, that if they were all made 
parties it would be difiBcnlt, if not im- 
possible, to bring the sait to a hearing. 

Evidence ,was gone into, from which 
it appeared that on the 2nd of March, 
1869, the Plaintiff, Chatiea DouhUday, 
was paid ; and thb only question, upon 
motion for decree, was as to the costs 
of the suit, depending upon the fact of 
whether or not the society had before 
the filing of the bill funds available to 
pay the Plaintiff. 

Mr. Jutdj Q.G., and Mr. Jackson^ for 
the Plaintiffs : — 

It has been said that the rule as to 
arbitration ousts the jurisdiction of this 
Court; but this is not so: &mUh v. 
Ucyd (26 Beav. 607). 

The Defendants admit they had 
funds; but they say they were not 
available, because they preferred to ap- 
propriate them in reduction of a rate of 
interest in certain funds from 6 to 5 
per cent. Prima /oci>, by paying, 
they admitted themselves to have been 
in the wrong. 

The Mabtbr op the Bolls : — They 
proposed to have the question decided 
upon motion. 

Mr. Jackwn : — ^Yes ; but upon ma- 



terials which would have been conclu- 
sive against us. We were obliged to 
bring the «ause to a hearing : Morgan 
V. Oreat Easiern Railvoay Ccmjiany 
(1 H. & M. 78). 

The Mastbb of the Rolls: — ^You 
ought, when tlie answer came in, 
to have said : " Let us look at your 
books and see whether the statements 
in your answer are correct.*' However, 
I will give you an inquiry. 

Mr. SouthgatCy Q.C., and Mr. Maun- 
sey, for the Defendants. 

Lord Rokillt, M.K., directed an io- 
quiry, whether on or before the 14th of 
November, 1867, the Defendants, as 
trustees of the society, had in their 
hands money available for the payment 
of the Plaintiffs' claim ; and adjourned 
further oonsideration, with liberty to 
apply. 

The result of the inquiry was that 
the society had not before the filing of 
the bill any funds available to pay the 
Plaintiffs, and the Plaintiffs had to pay 
the costs of the inquiry. 

Solicitors for the PlaintiiSis: Messrs. 
Makinson A Carpenter^ :^ent8 for 
Messrs. Bretlmion^ SUinfcrVi^ A Bre- 
thertcn^ Liverpool, 

Solicitors for the Defendants : Messrs. 
BowtT & CoUon^ agents for Mr. 8, P. 
Brahner^ Liverpool, 



(1) 2ft Beav. 436. 
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diction of the Court even in ordinitry cases. It merely giyes to 
the Gonrt power to say : ** This is a dispute which, under the cir- 
cumstances, ought to be referred to arbitration." 

An instance of where the Oourt could, notwithstanding the 
statute, interfere in the affairs of building societies, was that of a 
winding-up order, which, before the Act of 1862, could be made on 
petition, and was made in In re 8t. (horg^s Building Society (1). 

Ur. AmpUeUf in reply : — 

It must be admitted there is a conflict of authority. But the 
only two cases are those at the Bolls, against an otherwise uniform 
series of decisions both at law and in equity. 

Sir James Bacon V.C. : — 

In my opinion no case more important than this has occupied 
the attention of the Court Benefit building societies are scat- 
tered over the whole of this empire. There is hardly a toim of 
any importance, or even of small importance, which has not one 
or more of such societies. If I were to decide in favour of this 
bUl, and against the demurrers, I should open the flood-gates of 
litigation, and ruin many, and distress many more, of the existing 
societies ; and I should do so, according to my view of the case, 
directly against the words of the statute, and against the policy 
of the law as it is expressed in those words. It is quite dear that 
the statute, which I need not read (notwithstanding the comment 
upon them that they are intended for poor people), was intended to 
encourage, and at the same time to protect, benefit building socie- 
ties ; and a new law and new machinery are created for the pur- 
pose of carrying that object into effect. Of that new machinery 
a very plain feature is, that, assuming that the members of these 
societies will be numerous, and that many, perhaps all of them, will 
be poor, the object of the Legislature was, carefully to guard 
against the possibility of any internal dispute being — ^to use an 
expression, I think, of Lord HaOierley in one of the cases — ^made 
the means of dragging them into the Courts of Law or Equity. 

Now in the several clauses which have been referred to, the 



V.-O. B. 

1873 



Thomfsov 

V. 
PliAHKT 

Benxfit 
BuaDiVQ 
SooisTr. 



(1) 4 Drew. 154. 



348 



EQUITY OASES. 



[L.B. 



V.-C.R 
1873 



Thokfsok 

V. 

Planxt 

Bbhsht 

bcildimo 

SOOIXTT. 



words of the statute do, in the. most express manner^ carry that 
object into effect. The decisions at common law have adopted 
that policy, and given effect to those words. The decisions in 
equity, with the exception of those to which my attention has 
been called, and which create, to my mind, the only difficulty in the 
case, have all done the same thing ; and, although in the mort- 
gage case the suit was entertained because it related to a subject 
entirely beyond and not affected by the operation of the Benefit 
BuSdinff Sodeties Ad, in all the other cases, without any excep- 
tion, the principle is plainly recognised, that, if the dispute be- 
tween the parties is an internal dispute only, it must be r^ulated 
by that pioyision which makes the arbitrators the conclusiTe judges^ 
and determiners of a dispute. 

With that abundance of authority, and with that plain iadica* 
tion contained in the statute, in any case in which there is merely 
an internal dispute between the members of the society and the 
society itseK, or any of the persons holding office in the society 
and the society itself, I should be bound to hold that I cannot 
open the doors of this Court to such a dispute ; the Legislature 
having said that it shall be settled elsewhere. 

I am greatly pressed by the decisions which have been re* 
ferred to, pronounced by the Master of the Bolls. I need not 
say that I entertain the most sincere respect for any decision of 
the Master of the Bolls, and that I should not willingly go against 
anything which I found he had decided. But when I find that 
his decisions which are here invoked — ^plain as they are in one 
instance, and plainly against the demurrers which have been 
argued — are directly opposed to the decisions at common law 
and the decisions in this Court, I am not at liberty to hesitate in 
saying that I am bound by and mu9t% follow the other decisions, 
and must give force to the Act of Parliament as I read it, and as 
I conceive everybody else must read it. 

The cases which have been mainly relied on are, first, the case of 
Orimes v. Harri8(m{l), which has no very direct application to the 
case before me. In Grimes v. Harrison, I find that the Master of 
the Bolls, having pointed out the distinction between a benefit 
building society and a freehold land society, says (2) : '^ But thi^ 
(1) 26 Bear. 435. (2) 2C Beav. 442. 
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is quite clear, that in both cases the members must be bound by 
the rules constitutiug the society, to which they have become 
parties and upon which they have acted, and I am of opinion 
that it does not lie in the mouth of any member of the company to 
say, that the book of rules, certified by the barrister, does not 
contain the rules by which they are to be bound." The decision 
there goes upon a totally different point. Something had been 
done which was not consistent with the rules, or with the scope 
and intention of the society, and the decision turned entirely 
upon that. Having first decided that they were at liberty to 
invest money in the purchase of freeholds, the Master of the 
KoUs decided ultimately that the directors had committed a 
breach of trust in having contracted a purchase for £2300, which 
they had not the money to [meet — ^that having given cheques for 
£800 when, at the time of entering into the contract, they had 
only £600 in hand, they were liable to replace the £800 — and 
that the vendor was under no liability. 

Another case, that of Smith v. Uoyd (1), is very much more 
to the purpose, and creates a very much greater difficulty, 
because there the bill was filed by a retiring member of a 
benefit building society against the trustees to recover his 
sliare. The bill was supported, and inquiries and accounts were 
directed, and it was held that the rule to refer to arbitration 
did not oust the jurisdiction of this Court in such a case. In the 
argument of that case reference was made by the !Qefendants' 
counsel to the case of Trott v. Hughes (2), and as much, I suppose, 
as is there printed was quoted from that case. In that case the 
argument 'States that a shareholder had given notice to withdraw, 
and the Court refused to restrain the directors by injunction firom 
parting with the funds in their hands, on the ground of the Plain- 
tiff haying a primary lien upon them for the return of his sub* 
scriptons, or of an apprehended mismanagement of those funds. 
Lord Cranioorih there used the words which I am quoting : " The 
Legislature, for the convenience of institutions of this kind, had 
provided a particular mode for settlement of disputes of this 
sort." Then he refers to the 33rd regulation of the society, 
made in compliance with the directions of the Legislature, by 

(1) 26 Beav. 507. (2) 16 L. T. (0, S.) 260, 261. 
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which the directors were enabled to decide disputes between the 
society and any of its members. If that decision were not satis- 
factory to both parties, then arbitrators were to be appointed. 
His Lordship added : *' The case was one of a benefit society, regu- 
lated by roles made in pursuance of certain Acts of Parliament. 
By one of these it had been provided, that disputes as to the 
construction of the rales, or any other matter relating to the 
society, should be referred to arbitration. The Legislature had 
thus concluded the question by the appointment of a tribunal — a 
less expensive and more appropriate one." His Lordship said he 
thought that, in not complying with this rule, the parties had pro- 
ceeded upon an erroneous, principle. That statutory enactment, 
which is so referred to by Lord Crantcorthy I do not find alluded to in 
the judgment in 8miih v. Lloyd (I). I do not find that the judg- 
ment in Trott y. Eughes provoked a single observation from the 
Master of the Bolls. I cannot impute to his Lordship the intentioD 
of overruling Trait v. Hughes^ and if he differed in opinion from 
Lord Oranfvorihf I cannot impute to him that he would not have 
said so, and have furnished the parties in the suit with a sug- 
gestion of some of the reasons why he differed. But I find that 
which I cannot help thinking (although it is a mere suspicion) 
must have had some influence upon the mind of the Master 
of the Bolls, to the extent of making him think it was unne- 
cessary for him to consider Lord CranworUCs decision, namely, 
that it wa^ stated to him that the Act of Parliament on which 
it was founded had been repealed. I find it reported that Mr. 
Viniem, in reply, said that the 10 Geo. 4, c. 56, has been repealed 
by the 13 & 14 Vict. c. 115| and a cursory inspection of the latter 
statute might possibly have led to that notion ; but a closer ex- 
amination shews that it has no such effect^ but that the provisions 
of the 10 Geo. 4 remain still in all their original force. Li the 
judgment of the Master of the Bolls, all that he says upon the 
subject is : '^ On looking into this case, I see nothing to oust the 
jurisdiction of the Court in these matters." - Lord Crawiocfih bad 
decided in the most express terms that the jurisdiction of the 
Court was ousted. No single observation is reported to have 
been made by the Master of the Bolls upon Lord Cranwortk^t 

(1) 26 Bcav. 607. 
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jadgxnent The judgment proceeds : '' I am of opinion that the 
Court has jaiisdiction, but whether the Plaintiff will ultimately 
succeed must depend on the result of the inquiries." Then the 
rest of the judgment only says that His Lordship thought he 
must direct the inquiries. Can I accept that to the extent to 
which it was tendered to me and uiged very properly by Mr. 
SuHumtan ? I read that an authority was quoted to the Master of 
the Bolls ; and that it was stated to the Master of the Bolls that 
that authority (I do not mean actually in those words) was of no 
binding power, because the Act of Parliament on which it was 
founded bad been repealed. I find what I cannot but consider an 
adoption by the Master of the Bolls of that last statement^ and 
I mu^ conclude that, in consequence of that statement^ he found 
himself relieved from considering TroU y. Hughes (1), because he 
thought that the Act of Parliament had been repealed. For this 
reason, I do not feel myself so much bound by the case of Smith 
V. Uoyd (2) as I otherwise should have been. 

But then the other case which has been referred to by Mr. 
O^raham Hastinffs, of DoMeday y. Hoskinffy and which is a much 
more recent case, contained the two points — the objection for want 
of parties, and the objection founded on a very explicit, plain 
rule, providing for a reference to arbitration. That rule was set 
out, as I understood Mr. Oraham Hadings to tell me, in the 
answer. What arguments were addressed to the Court, and in 
what terms his Lordship expressed his judgment, I have^no means 
of ascertaining ; but the decree, as Mr. Graham Hastings read it 
to me, is a plain decree overruling both the objections, in its effect 
directing the inquiries which ought not to have been directed if 
the objection as to arbitration had prevailed, and disregarding 
utterly the objection for want of parties. 

Then I am in this position : I have to deal with a case in which 
I find an abundance of authority one way, on which side also 
my own judgment leans ; and that is opposed only by one case, 
for, although I have mentioned two, I do not think, for the reasons 
I have given, that Smith v. Lloyd can, injustice to the Master of the 
KoUs, be fiedrly and properly considered as a decision on the point. 
It is said that I must adopt that case in opposition to all the others. 
I cannot do that 

(1) 16 L. T. (0. S.) 260. ' (2) 26 Beav. 507. 
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I have only to consider whether, upon this record, a case i$ 
stated which comes within the principle of the decisions and the 
words of the Act of Parliament. I find that it states this, and 
this only. There is a dispute between a member of the sobiety 
and the executive body of that society. That is the Tery case 
which the law meant should be submitted to arbitration, and dis- 
posed of as speedily and with as little expense as possible, because 
it will be recollected that the amount of the expenses is hmited 
by the Act of Parliament. 

The allegation in the bill is this : that the society was estab- 
lished in July, 1848, and was duly inrolled pursuant to the Act of 
Parliament of the 6 & 7 Will. 4, and that the rules of the society 
were duly certified by the barrister appointed for that purpose on 
the 7th of July, 1848, which is the very day on which the society 
was inrolled. It has been truly said, that the statute leaves no 
option to the parties as to the rules, and that it imperatively 
requires that there shall be this rule about arbitration. As a 
matter of pleading, therefore, am I at liberty to doubt that this 
record is to be read as if the rule upon the subject of arbitration 
was set out? It has been urged by Mr. Swansion with great 
force, and the argument is entitled to great consideration, that in 
the common law cases, and in some of the other cases, the roles 
were set out at length, so that the Court had an opportunity of 
considering them, and that that is wanting in this case. I should 
be very slow indeed, under these circumstances, to furnish sach a 
i*ecipe for filing bills against benefit building societies as would be 
furnished if I were to hold that the allegation of a society's rales, 
stated to be duly certified, Ibut not setting out that rule which the 
statute says shall be an indispensable rule in all cases, is sufBdent 
to maintain a bill. It is not necessary to pursue that very mud) 
further, because in a letter set out in the bill I find, on the part of 
the directors, this sentence : '^ If you should be dissatisfied with 
their decision, the directors are ready and willing, and hereby offer, 
to refer all matters in dispute between your client and themselves 
to arbitration under the rules." The only other reference which 
is made to that subject is in the 28th paragraph of the bill : " The 
Defendants sometimes allege that the dispute between the Plaintiff 
and the Defendants ought to be referred to arbitration ; bat the 
Plaintiff charges that, having regard to the relief hereinafter 
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prayed, he, the Plaintiff, is not bound to refer such dispute to 
arbitration." That makes it necessary, for the purpose of under- 
standing the Plaintiff's contention and the form of relief which he 
prays, to refer to, amongst others, the rule about arbitration. 

Apart from this, an attempt has been made to shew that there is 
a chai^ in this bill which' would sustain it — I mean that contained 
in the 27th paragraph — the effect of which is to shew that this 
benefit building society has so enlarged its borders as that it has 
become a society of a different kind — ^namely, a bank of deposit. 
If any relief had been prayed as to that, that charge would have 
bad to be considered ; but as it is, I read it as the most harmless 
and immaterial allegation that can be conceived. 

First, the Plaintiff says (par. 37) that he " is apprehensive that 
snch sum, or the greater part thereof, may be lost, in consequence 
of the payment by the Defendants, the directors, to members (who 
are subsequent to the' Plaintiff) of their investments." His ap- 
prehension, of course, does notf give him a right to sustain this 
bill He continues : ^' The said society has, contrary to the terms 
of its constitution, carried on, through its trustees and directors, 
the business of a bank of deposit, by receiving money from the' 
public on deposit at interest above the bank rate and above the 
rate allowed by the joint stock bani^, and by investing the money 
so received on securities of a hazardous or speculative character, 
in order to make a^profit on the money so received.'' This society 
was established in the year 1848. What is here alleged may have 
been done long before Mr. SeUey or the Plaintiff became members 
of the society. I am not going to speculate whether such business 
was or was not carried on as alleged, or whether it has been discon- 
tinued ; but I say that I cannot even read that as an allegation 
that the directors are now doing the thing at which that complaint 
is pointed. When to that is added that there is no prayer for 
relief founded upon this allegation, I must say I consider it wholly 
immaterial. • 

Then what remains? If the bill be read through, it says in 
effect simply this : ** I became, in October, 1872, the registered 
owner of certain shares.'* They had been transferred to him. He 
was the equitable owner the year before. He could only take 
them subject to the rules. He could daim nothing beside, or 
beyond, or in contradiction to the rules. He says, in effect, '^I 
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became the owner in 1872. I claim the benefit of the previooB 
notice of withdrawal which had been given. I say that the pay- 
ments which have been made were made in contravention of mv 

m 

right." If the 26th paragraph of the bill be read, it >vill be fomid 
that that is an insnfiBcient allegation ; for, acoordmg to the roles 
quoted, the widows and children of deceased members hare the 
first right to be paid, and next to them the holders of paid-np 
shares ; and the all^tion that some members, whose notices of 
withdrawal are dated after the 19th of September, 1871, are about 
to be paid, or have been paid, before the Plaintiff, points out no 
kind of delinquency on the part of the directors, nor even suggests 
a necessarily just cause of complaint before the arbitrator, if the 
matter were referred to arbitration. 

In my opinion the proceeding has been altogether erroneous. I 
think that, taking at the most the complaint which tins gentle- 
man makes, giving to it its full weight, and adopting eveiy word 
which he uses in the way of compTaint, or in the way of expressing 
his complaint, this is a case which, according to the statute, the 
policy of the law, and the decided oases, he ought to have insisted 
upon having decided by the arbitrators who had power to decide. 
The law having given the arbitrators power to enibrce their award, 
there was no necessity in this case for the Plaintiff to have filed a 
bill ; and I should be greatly alarmed if a suit of this kind conld 
be entertained by this Court, because I am certain that the effect 
would be to do incalculable mischief, and to plunge the afiairs of 
benefit building societies into those very dangers and difficulties 
from which it was the plain and express object of the Legislature 
to protect them. 

I think, therefore, that the demurrers must be allowed. 

Mr. Swandon observed that» as there was a conflict of decision, 
he presumed his Honour would allow the demurrers without costs. 

The Yice-Ohakcellob : — ^I think that, as there is a conflict of 
authority, and I have been compelled, with great reluctance, to 
decide against a very deliberate decision upon the points that have 
been argued, I ought not to give any costs. 

Solicitors for the Plaintiff: Messrs. Harper^ Broody db BaUeoek. 
Solicitors for the Defendants : Messrs. Inple, Cooper, d Biatmes. 
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In re BATEMAN'S TBUST. v.o. B. 

1873 
ForftUure for Fdony — Old Law — Penonal Estate^ Vested hut de/easibie ^-v^ 

Revernonary Interest — Minority of Felon — Conviction for Felony in a ^^ ^ ^^ •* 

Colony — Royal Preroffcttive, ^_ 

A stock legacy, and a ahare of residuary personalty expectant on the 
death of a tenant for life, bequeathed to a minor, payable at twenty«one, 
with a limitation over in the event of his death under twenty-one]: — 

Bdd to be interests which, prior to the 4th of July, 1870, were forfeitable 
to the Crown on the conviction of the minor for felony. 

On petition by the Attorney-General for payment to the Crown of per- 
sonal property of a felon : — 

Eddf that a conviction in New South Wales was sufficient to support the 
petition. 

Pehtion. 

Thomas Baieman, of Nemngian, by his will, dated the IStli of 
Hay, 1814, gave (amongst other legacies) to his grandchildren 
Alfred Bryer and Arthur Blewert Bryer, £3000 £3 per Cent. 
Bank Annuities, " to be transferred to each of them in equal 
portions of £1500 at their respective ages of twenty-one years." 
In case either of them should die under twenty-one years leaving 
lawful issue, testator gave to such issue the £1500 stock in equal 
portions ; and in default of such lawful issue he gave the said 
legacy to the survivor. In case both should die under twenty- 
one without lawful issue, he gave the whole of the £3000 
stock to his daughter Mary Bateman. He directed that, upon 
the decease of his wife, the residue of his property not there- 
tofore disposed of should be equally divided betwixt his daughter 
(ne), to whom he gave one moiety, and the other moiety he 
gave to be equally divided betwixt his; grandsons Alfred and 
Arthur B. Bryer, ** subject to the same contingencies '* as he had 
before given to each of them £1500 £3 per Cent Bank Annui- 
ties. He appointed his wife during widowhood, his daughter Mary 
Bateman, and his son-in-law Robert Bryer, his executors. 

By codicils to his will the testator increased the abore bequest 
from £3000 to £4000 Bank Annuities. 

The testator died on or about the 14th of March, 1820, and his 
will was proved on the 20th of March, 1820, by his widow. 
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V,-C. B. On the 7th of April, 1825, Alfred Bryer (who was born in 

1873 1805) was convicted of robbery at the Old Bailey ^ and on the 

In re ^^^^ ^^ June, 1825, was ordered to pay a fine of 1$. and to be 

^^uOT** imprisoned until payment. There was evidence to shew that 

this was done on condition of his being sent to Botany Bay. He 

went to New SoiUh Wales, and arrived in the colony in the year 
1825 a free subject He never returned to this country. 

In the colony he underwent three convictions ; one for forgery, 
on the 13th of November, 1826, for which he was sentenced to 
three years' imprisonment ; a second for forgery, on the 6th of 
June, 1829, for which he was sentenced for seven years ; and a 
third for larceny, on the 12th of July, 1837, for which he was 
sentenced for seven years. 

On the 28th of December, 1837, the testator's widow died ; and, 
the other executor having also died, on the 10th of February, 
1838, administration with the will of Thomas Bateman annexed, 
was granted to Mary Bateman. 

In 1838 Mary Bateman transferred the funds representing 
Alfred Bryer'e legacy and share und^ the will into the jomt names 
of herself and William Smee, and the dividends were accumulated 
by investments in their names in the like funds. 

On the 14th of April, 1842, Alfred Bryer became entirely free, 
and obtained a certificate to that effect, dated the 16th of Sep- 
tember, 1842. 

Mary Bateman died on the 1st of October, 1847. 

After her death William 8m^ continued to accumulate the 
dividends until his death on the 17th of November, 1858, after 
which date his executors, Frederick and Alfred Smee, continaed 
the accumulations until shortly before the payment into Court 
aftermentioned. 

On the 25th of May, 1872, letters of administration to the 
estate of Alfred Bryer (who was last heard of on the 30th of May, 
1831,) were granted to his brother Arihur Blewert Bryer. Upon 
Arthur B. Bryer calling upoA William 8mee*B executors to pay the 
funds representing the legacy and share of the late Alfred Bryer 
to him, they paid the funds into Court oa an affidavit filed on the 
17th of July, 1872. The funds so transferred by the executors 
into Court, and now standing in the name of the Paymaster-General 
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to the credit of ^* The Matter of the Trusts of the Bequests made Y.-O. B. 
by the will of Thomas BcUeman in fSsivour of his grandson Alfred 1878 
Bryer^^ were as follows : j^ n 

£4952 1$. 5d. Bank £3 per Cent Annuities. ^f^^^ 

£7072 68. Id. Eeduced £3 per Cent Annuities. — 

£407 8s. 3d. New £3 per Cent Annuities ; and 

£79 Is. cash. 

The Petition, which was presented by the Attomey-Greneral, 
stated that the legacy and share of Alfred Bryer under the will were 
low represented by the first two of the above sums of stock and by 
the sum of cash ; and that the third sum of stock represented 
various small sums of money which, in or before January, 1825, 
had been invested for the benefit of Alfred Bryer and Arthur B. 
Bryer in equal shares in the name of Mary Bateman and another 
person who died shortly afterwards, which sums were in 1827 
reinvested with accumulations in £3^ per Cent Annuities in the 
names of Mary Baieman and William Smee, and a memorandum 
made by Mary Bateman in May, 1827, was proved, stating that 
the fmid had, with the assent of Arthur B. Bryer as to ii moiety, 
been appropriated for the benefit of Alfred Bryer alone. 

The Petition (to which the Bespondents were Arthur B. Bryer 
and Frederick and Alfred Smee) prayed that, after taxation and 
payment of the costs of the Petitioner and the Bespondents as 
between solicitor and ch'ent out of the sum of cash and, if necessary, 
the proceeds of a sale of a sufiScient ^portion of the first sum of 
stock, the residue and the remaining two sums might be trans* 
ferred to the account of the Assistant Paymaster-General and the 
solicitor for the Treasury, per Act 15 Vict c. 3. 

The only disputed questions of fact were, first, whether the sums 
represented by the £407 8s. 3d. stock were before the 7th of April, 
1825, or not until 1827, the property of the brothers ; and, secondly, 
whether a sufficient declaration of trust was made in 1827, so 
as to bind the moiety of Arthur Blewert Bryer in favour of his 
brother Alfred. 

The Petitioner claimed the whole fund — as to all, except one 
moiety of the £407 8s. 3d. stock, by forfeiture to the Crown under 
the English conviction for felony ; and as to that moiety, by for- 
feiture under the Australian convictions. 

Vol. XV. 2 E 2 
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y.-G. B. The Bespondent Arthur Bryer also claimed the whole. As to 

1873 all, except the £407 8s. 3d. stocki he claimed as administrator to 

j^ ^ his brother, on the groond that the funds represented interests 

^;t?^'* which were not liable to forfeiture. As to the dSiO? 8s. 3d. stock, 

«-— he contended that no appropriation of it for the benefit of the 

brothers was made untQ May, 1827. He claimed one moiety as 

his own, on the ground that no su£Scient trust of it in favour of 

Alfred had ever been declared. He claimed the other moiety as 

administrator, on the ground that, being property in Ilnffland of a 

felon convicted in New South Walee, it was not (under the late law) 

forfeitable to the Crown of Oreat Britain. 

In the result the Court was of opinion, on the evidence, that the 
money represented by the £407 8s. 3d. stock really belonged to 
the two brothers befqre the date of the English conviction, and 
that no sufficient declaration of trust of Arthur* s moiety in favour 
of his brother Alfred was ever made. 

• 

Mr. Hemminffy for the Attorney-GeneraL 

Mr. Kekemchy for the executors of William 8mee. 

Mr, SwanUon, Q.C., and Mn Stirling, for Arthur Bryer. 



The evidence of the English conviction appearing to be incom- 
plete, the Petition was ordered to stand over, with leave to amend, 
and adduce further evidence on this point. 



March 1. Mr. Semming, for the Attorney-General, on the 
amended Petition : — 

The legacy to Alfred Bryer, and the gift of residue, were both 
vested in him at his grandfather's death ; and the words as to 
attaining twenty-one only postponed the payment: Ifoy t. 
Wood (1). The legacy is not contingent as in Stokes v. Ed" 
den (2). All personal estate vested, whether in reversion or in 
possession, formerly passed to the Crown under a forfeiture for 

(1) 3 Bro. C. C. 471. (2) 1 Keen, 145. 
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felony : In re Thompson's Trusts (1) ; and therefore the English V.-C. B. 

conviction oaused a forfeiture of everything taken under the will. 1873 

The Australian convictions forfeited what was subsequently ac- j^ 

quired, unless it is to be said that the Queen's prerogative does ^xbSIot^'* 

not run in a colony. 

Mr. Swanslon, Q.C.9 and Mr. Stirling^ for Artkwr Bryer : — 

We are not concerned to say that the interest of Alfred, under 
his grand£ather's will, was ** contingent in the strict sense of the 
i?ord; it is sufficient that it was contingent in the sense in which 
the testator used the word " contingency." No doubt it was assign- 
able in equity ; but it is another thing to say it was forfeitable to 
the Crown. In re Thompson's Trusts was a simple case of tenant for 
life and remainderman, and Stokes v. Eclden (2) supports our view. 

We do not say that the Boyal prerogative does not extend to 
the colonies; we say that forfeiture was not part of the Boyal pre- 
rogative. The goods in this country of a felon convicted in a colony 
were not, under the late law, liable to forfeiture to the Crown of 
Oreat Britain. An emigrant to a colony does not take out with 
him all the statutory and customary law of the mother country ; he 
takes with him only so much of it as is applicable to his own situ- 
ation and the conditions of the colony : Blaekstane's Comm. Introd. 
Sec 4 (3), cited in Attomey-Generai v. Stewart (4). He does not 
take out with him, for example, the law of mortmain : Whicker y. 
Hume (5). Forfeiture would be peculiarly unsuited to a colony 
largely composed of felons. 

Forfeiture for felony was not a part of the Boyal prerogative ; 
it was a customary law, based on a fiction peculiar to the feudal 
system, that a tenant's blood, on his committing a felony, became 
attainted. Thus, in cases of theft, a sheriff might sometimes take 
the goods of a felon for his own use : Stanford on Prerogative (6). 

In Torke's Considerations on the Law of Forfeiture (7), forfeiture 
is described as being an incident of feudal law. There is no abso- 
lutely undeviating rule that the goods of a felon pass to the 

(1) 22 Beav. 506. (4) 2 Men 143, 159. 

(2) 1 Keen, 145. (5) 7 R L. C. 124, 134, 150. 

(3) Vol i. p. 108 of the original paging. (6J Page 45. 

(7) Pages 68, 69. 
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y.-a B. Grown ; the rule is that they pass to the next lord, who may or 
1S73 may not be the Grown. In the instance of a colony, the goods of 
jn re A convicted felon would pass to the Colonial Government^ as the 
^Tbubt*'^ next immediate lord. 

— At least the Gourt will not decide in favour of the Grown without 

evidence of what was the law in the colony prior to the aboUtion 
of forfeiture for felony in 1870. 

The colony must» for the present purpose, be treated as a foreign 
country ; and the Grown of Qreat Britain does not pursue in foreign 
countries remedies created by the law of England: Emperor of 
Austria v. Day (1) ; Story's Gonflict of Laws (2) ; Fottioti v. 
Ogden (3). The penal laws of foreign countries are strictly local : 
Ogden v. FoaioU (4). 

The Yige-Ghancellob said he would not call for a reply on 
the first point. 

Mr. Hemminffy in reply, on the question of forfeiture under the 
colonial convictions : — 

It is said that the forfeiture of goods is a feudal incident and 
not part of the Boyal prerogative. It is elementary knowledge 
that the forfeiture of goods rests solely on prerogative, and that 
the feudal system has nothing to do with it. There has been some 
question as to forfeiture of lands, though that also was really 
based on prerogative : Blackstone'a Gomm. (5) ; Jarmans Bythe- 
wood (6) ; ChUty on Prerogative (7). The same page of Stanford 
which was cited lays down the true rule as to felonies. Torhe is 
dealing throughout with forfeiture of lands, and there is not a sug- 
gestion to be found in any of the books to support the notion that 
. forfeiture of goods depends on feudal tenure. If it did, it is as 
absurd to speak of the Colonial Government as a mesne lord as it 
v^ould be. to say that the Imperial Government is a mesne lord 
liere. Whether the prerogative is to be asserted through those who 
represent the Grown here, or through those who represent it in Aus- 
tralia^ is another matter ; but, in fact^ the rule is that the Crown 

(1) 3 D. F. & J. 217. (5) Vol. ii. pp. 251, 299, 300, 420, 

(2) Chap. xvi. § 620 ; 7th Ed. p. 767. 421 of the original paging. 

(3) 1 H. Bl. 123, 135. (6) VoL ii. p. 74. 

(4) In Error, 3 T. R. 726. (7) Pages 215, 222. 



VOL. XVJ EQUITY CASES. 361 

takes forfeited goods found in England througli its English officers, y.-C. B. 
quite irrespective of the place where the conviction may have 1878 
occurred. j,j ,.g 

Batsman^s 

Trust. 

Sir James Bacon, V.C. : — — 

Considering the view of the evidence which I have formed and 
am ahout to state, I feel myself in some degree to blame in 
having allowed the discussion to be prolonged to such an extent as 
it has been. 

Upon the first question, that upon which the case of St6ke$ v. 
Eolden (1) has been cited as an authority, I cannot entertain the 
slightest doubt. Although the testator has spoken of the interest 
which he had bestowed upon his grandson as a '^ contingency," 
there can be no doubt that the interest conferred upon him was a 
vested interest, and that it was vested in Alfred Bryer at the date 
of his first, or English conviction. Everything that came to 
Alfred Bryer under his grandfather's will was his property at the 
time of his first conviction, and was forfeitable to the Crown ; and 
therefore the Crown became, and now is, entitled to all the pro- 
perty that Alfred Bryer took under that will. 

In the view that I take of the evidence, that does, in point of 
fact, cover the whole case; but if it were otherwise—if there 
were any doubt as to the &cts — ^I cannot hesitate to say and to 
decide, that the Queen's prerogative is as extensive in New South 
Wales as it is here, in this county of Middlesex. It has been con- 
tended that the tide of the Crown by forfeiture was confined to this 
soil — the soil of England. But the Queen is as much the Queen 
of New SaiUh Wales as she is the Queen of England, and I must 
hold that every right which the Queen possessed by forfeiture 
extended as much to the colonies as to this country. 

As to the facts, it is now proved that it was not after, but 
before, the English conviction, that the appropriation in favour of 
Alfred Bryer took place — so that the efifect of the conviction in 
the colony, in the result, has no bearing on the case ; and what 
was wanting on the former occasion has noW been furnished — 
namely, proof of Alfred Bryer's English conviction. 

(1) 1 Keen, 145. 
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y.-G. B. With regard to what was suggested about some mesne lord 

1878 claiming the goods of a felon on conviction, no doubt that may 

jn ^ have been so, and has been so, in more instances even than have 

^rarr^** been referred to in the course of the argument. But no person 

can possess or exercise such a right as this, except by grant from 

the Crown, to be either proved or assumed from the particular 
circumstances of the case. There are abundant instances in which 
the rights of lords of manors — I do not say come into, conflict with, 
but take the place of, the rights of the Crown ; but all those 
instances must be referred to the existence of some grant, real or 
presumedi The cases which have occurred about claims to the 
sea-shore, Crown lands, and the like, sufficiently prove this. These 
claims have been established, not because the persons claiming 
were mesne lords, but because they had at some time or other 
acquired these rights by grant from the Crown. 

I must hold, then, that the title of the Crown to all but the 
smallest of these sums of stock is clearly established. 

As to this latter fund, the evidence adduced by the Crown does, 
in my opinion, establish a right to one moiety of it. I say this 
upon a review of the evidence which traces the origin of the fund, 
and the history of its appropriation. But as to the other moiety, I 
am of opinion that it belongs to the brother, the Bespondent The 
writing on the back of the document which has been produced 
satisfies me that Mary Bateman supposed at the time that Arthur 
Bryer had given up his half of the fund to his brother; but it does 
not satisfy me that Arthur Bryer intended to give it up. The 
writing, at the back of this piece of paper in somebody else's hand 
can be no proof at all against Arthur Bryer ; and he has never 
done any act inconsistent with his intention to remain, or with his 
being, the owner. 

Upon the first point, if there were any doubt, it would be 
removed, not only by In re Thompson's Trusts (1), but even by the 
decision in Stokes v. Eolden (2). In that case the legacy was 
charged on the testator's real estate, and was contingent on the 
legatee attaining twenty-one. Before the legatee attained twenty- 
one he was convicted of felony, underwent his full sentence, and 

(1) 22 Beav. 506. (2) 1 Keen, 145. 
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vas dischargecL It was held in that case that the contingent 
legacy, which did not vest till afterwards, did not pass to the Grown. 
Bat Lord Lanffdale, M.B., says (1) : *' I apprehend that no case can 
be fonnd in which it has been held that any other than immediate 
rights (grantable or assignable) are subject to forfeiture." Now 
this was an interest clearly vested in Alfred Bryer, and clearly 
assignable in equity ; and hence I must hold that the Crown is 
entitled to all that is claimed by this Petition except one moiety 
of the smallest of the three sums of stock. 

Solicitors for the Petitioner : Messrs. Baven dt Bradley ^ agents 
for the Treasury. 

Solicitors for the Bespondents : Messrs. Freshfidd ; Messrs. 
EF.dK Chester. 
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BROWN V. BLACK. 

[1870 B. 176.] 

Company — Sale of Shares-- Transfer io Infant — Vendor's Name on Register — 
Tendtyr a Trustee for Purchaser — Betease and Indemnity, 

Plaintiff, a registered owner of fifteen shares in a limited company, sold 
them through his hroker on the London Stock Exchange, and 130 shares in 
the same company, which included the above fifteen, were bought by a 
bn^eron ihe Exchange, as agent for a firm of brokers in Scotland,. The 
purchase-money was paid, and the name of W, K^ x>i Aberdeen^ described as 
an " Esq.," was furnished as that of the purchaser. A transfer deed of 
fifteen shares from the Plaintiff to TFl K, was executed by both parties, and 
registered, W, KJs name remaining on the register till the winding-up, 
when it was fbnnd thai he was a clerk in the employ of the Scotch firm of 
brokers, and an infant. The name of the Plaintiff having been restored to 
the register, and settled on the list of contributories, as the owner of fifteen 
shares, and calls having been made, he filed a bill against the Scotch 
brokers, who^ by their answer, disclosed the names of four persons, their 
principals, D,, E^ J., and S., as the purchasers of thirty, forty, thirty, and 
thirty shares respectively in the company, which, however (except as to J?.'s 
forty, which did not include the Plaintifi*s fifteen), had not been appro- 
priated. 

Upon bill by amendment against the brokers and D^ J,, and 5., praying 
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(1) 1 Keen 162. 
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V.-O. B. ^^^ ^ declaration that the fifteen shares were held by the Plaintiff as a trustee 

for 2>.y J., and S»f and for release and indeifinity :— 
Ifddf that the Plaintiff was a trustee of the fifteen shares for the Defea- 
Bbown dants D., J., and S., and release and indemnity of the PUuntiff by the 

*• Defendants ordered as prayed. 

Motion for decree. 

The Plaintiff, Thomas Davy Brown, in May, 1864, was the legb- 
tered owner of fifteen numbered shares (of the nominal Tslne of 
£100 each, upon which £3 had been paid up) in the Co/nirad 
CorporaJtiony Limited. 

In June, 1864, the Plaintiff, through his broker, sold fifteen 
shares on the London Stock Exchange for delivery on the 15th of 
June. 

On the 6th and 7th of June, 1864, the Defendants, Jam>eB Blact 
and Alexander Stephen, of Aberdeen, brokers, through their broker, 
James Pope Kitchin, of London, bought on the London Sloek 
Exchange 130 shares in the same company. The result of the 
transactions was that the Plaintiff's fifteen shares were included 
in the 130 bought by Black and Stephen. 

Bought notes in the names of Black and Stephen, as purchaseis, 
were sent, and Kitchin returned as the name, description, and 
address of the purchaser, " William Keith, Esq., 23, King Street, 
Aberdeen.*' This name was inserted in a draft deed of transfer, in 
consideration of £75, of the fifteen numbered shares from the 
Plaintiff to Keith, and the deed was duly executed by both parties, 
and registered. 

On the 23rd of April, 1866, the company was ordered to be 
wound up ; the name of Keith was settled on the list of con- 
tributories, but the liquidator, upon inquiry, found that he was 
an infant, then about seventeen years of age, and a clerk in the 
employment of Black and Stephen. His name was thereupon 
remoYod from the register and list of contributories, and that of 
the Plaintiff reistored in respect of the fifteen shares. Shortly after- 
wards an order was made upon the Plaintiff for payment of a call 
under which he became liable to pay £1425. 

In November, 1869, Kitchin wrote to Black and Stephen, asking 
them to give the names of their principals, otherwise he should 
be compelled to give in their names to be substituted for Keith's. 
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In answer, Black and Stephen wrote to say the company had V.-O.B. 
accepted Keith as a purchaser^ and must abide by the selection 1873 
they then made ; and that it had been laid down that unless an bbown 
objection was taken to a buyer's name within ten days, the seller ^ ** 
of stock lost all remedy against any other person. — 

The bill was filed on the 8th of June, 1870. 

On the 4th of November, 1870, Black and Stephen answered, 
and said that the 130 shares were bought for the following 
principals : thirty shares for WiUiam Smith Dixon ; forty for Bcberi 
Ea89(m ; thirty for Andrew Japp ; and the remaining thirty for the 
private account of the Defendant Alexander Stephen ; also that 
the forty shares so purchased for Easson had been since 
sold and transferred by Keith ; but that no appropriation of the 
remaining ninety shares had been made among Defendants' prin- 
cipals. 

The forty transferred shares did not include the Plaintiff's fifteen. 

The bill was amended on the 24th of January, 1871, and as 
amended was filed against Black and Stephen, Dixon and Jopp ; 
and prayed that it might be declared that the fifteen shares had been 
smce the 14th of June, 1864, and still were, held by the Plaintiff 
as trustee for the Defendants Dixon, Jopp, and Stephen, and that 
accordingly these Defendants, as well as the Defendant Black, 
" by reason of the peul; which he took in the aforesaid contrivances," 
were bound to procure the release or discharge, of the Plaintiff 
from the payment of all calls which since the 14th of June, 1864, 
had been made, or might thereafter be made, on such shares, and 
all interest in respect of such calls ; and further to indemnify the 
Plaintiff against all costs, damages, and expenses in respect of 
such calls, or otherwise in respect of the fifteen shares : and that the 
Defendants might be ordered to procure such release or discharge 
accordingly. 

The Defendant Dixon answered on the 17th of May, 1871. He 
said that in 1864 he instructed Black dt Co. to purchase for him 
some shares in the company, and to sell the same as soon as they 
should reach an advanced price. Being already a shareholder to a 
large extent in the company, and having been a director, he did 
not wish it to be known that he was dealing in its shares ; and 



Black. 



366 £QUITY GASEa [Lu B. 

V.-0. B. accordmgly he told the firm, or assented to their suggestion, 
1878 that if it should be necessary to take a transfer of any shares they 
Bbown might purchase for him, they should take the transfer into the 
name of a fit and proper person, *' as trustee ^ for him, who would 
deal with the shares according to the direction of the firm, acting 
under his instructions.. He said he knew nothing of Keiths and 
had never before heard of his name. He denied that the transfer 
to Keiih was executed pursuant to cmy directions of his. He had 
no reason to doubt that any consideration money payable in respect 
of the shares was debited by Bla/ik dt Co. to his account. No 
appropriation of any of the ninety shares had been made to him, and 
no distribution of any of them had been made amongst him and 
any other persons. He then said, ** Under the circumstances here- 
inbefore appearing, I submit and humbly insist that I was not at the 
time of the said purchase down to the sale of the forty shares in the 
bill in that behalf respectively alleged, or at any time, interested in 
the said fifteen shares^ or any of them, as the true beneficial owner, or 
the owner of them ; or that I have ever since such sale been, or am 
now, the true beneficial owner, or the owner, of the same or any 
of them." He denied that the Plaintiff, *' under the circumstances 
herein set forth," or in the bill alleged, or in fact, became as from 
the 14th of June, 1864, or any other time, or still was, a trustee of 
the fifteen shares, or any of them« for him ; or that he was bound in 
equity to indemnify the Plaintiff. He said that, *^ assuming and 
without admitting that any of the said 130 shares were bought by 
the said firm under my said instructions, the terms of the contract 
between the Plaintiff and the said firm . . . shew, as I insist, that 
it was the intehtion of the parties thereto that the said firm should 
be treated as principals in the transactions, and the Plaintiff is 
not at liberty to treat me as a principal therein;" and he re- 
pudiated all liability in respect of the fifteen shares. 

It was proved that dividends had been received, and calls, prior 
to the winding-up, paid, upon the shares, by and on behalf of 
parties other than the Plaintiff. 

All the Defendants were residing out of the jurisdiction. The 
Defendant Jopp filed an answer, but none of the Defendants 
appeared, except Dixon. 
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Mr. mdi8, Q.a, and Mr. /. W. Chiity, for the Plaintiff i-r- V.^. B. 

The right of the Plaintiff to relief, and to relief in this form, is }^ 

estahlished by Castellan v. Eobson (1). Bbowk 



Mr. Katfy Q.C.9 and Mr. CoHboldf for the Defendant Dixon : — 

The agents Bhck and Stephen exceeded their authority. The 
Defendant Dixon did not authorize the use of the name of this 
infant ; and he is not bound by the wrongful act of his agents : 
Uidl y. Atherlon (2). 

The only authority on the other side is Castellan y. Hobson, 
But in that case there was a contract. The man whose name was 
famished as the purchaser was not an infant ; he was a man of 
straw, no doubt, but not a person incapable of entering into a 
contract. The distinction is marked by Lord Justice Mdlish in 
his judgment in Merry y. NiekaHs (3). Shepherd v. Gilleepie (4) 
also applies. 

The Plaintiff does not attempt to allege that he sold these parti- 
cular fifteen shares to the Defendant Dixon. * His allegation amounts 
to this : '^ I and a number of others joined in selling to an infant 
named Keith" That contract has failed, and he must take the 
consequences. There neyer was a contract which could be distri- 
buted between us, Dixon, Easson, Jopp, and Stephen ; and without 
a contract the Plaintiff cannot reach either of us. 

He must seek his remedy against the brokers who were the 
wrongdoers, either through his own brokers, according to Paine y. 
Hutchinson (5), or directly, as if Black and Stephen had been 
jobbers, as in Merry y. Nichalls ((5). 

[They also referred to Cruse y. Paine (7) ; OooeVs Case (8) ; 
Thompson y. Davenport (9) ; Smith y. Anderson (10).] 

Sib James Bacon, V.C: — 
Mr. Eddis, I will not trouble you to reply. It is a relief to me 

(1> Law Rep. 10 Eq. 47. (7) Law Sep. 6 Eq. 641. 

(2) 7 H. & N. 172. (8) Law Rep. 14 Eq. 454 ; Ibid. 

(3) Law Rep. 7 Ch. 733, 752. 8 Ch. 266. 

(4) Ibid. 3 Ch. 764. (9) Sm. L. C. 6th Ed. vol. il. p. 212, 

(5) Ibid. 388. 218. 

(6) Ibid. 7 Ch. 733. (10) 7 0. B. 21. 
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y.-0. B. to find that Merry v. NiohaUs (1) has nothing to do with the pre* 
1873 sent case. I take that upon my own conviction and upon your 

Bbowh representation^ otherwise I should have paused before I pro- 
nounced any decision upon it. I am glad also to find that that 
which was embarrassing in Merry v. NickalU to a certain extent, 
finds no place in this case — I mean the interyention of a jobbsr 
and the effect of the construction of the rules laid down by the 
Stock Exchange for regulating their business. 

The case before me, when the real substance of it is considered, is 
as plain and simple a case as can be stated. The owner of shares 
desires to sell them upon the SioeJc Exchange^ people present them- 
selyes there to buy, and the shares are sold and paid for — the goods 
are delivered. All that remi^ins to be done is that the name of the 
person to whom the transfer is to be made should be furnished. That 
is done. The name is furnished, the transfer is executed, and the 
name of the purchaser is registered. The transaction there comes 
to an entire and complete end. Then at a later period it is dis- 
covered^that the brokers, the persons in Scotland who had com- 
missioned the broker in London to buy for them, have furnished 
the name of an infant, and that the registration is a mere nullity 
so far as be is concerned, and that, therefore, as between the com- 
pany and the creditors of the company, and the liquidator in die 
winding-up, Mr. Brown^ the original owner is still the owner of 
the shares. Brown is entered upon the list accordingly to bear his 
share of the liability and the responsibility which attach to the 
character of a shareholder. He is the owner of the shares; that 
is to say, be is the legal owner of the shares which he has sold, 
and for which he has been paid, and in which he has no 
interest whatever. A great burden attaches to them, but they are 
not his. The next question that presents itself is — Whose, then, are 
they ? They are the shares of the person who bought and paid 
for them. Who are they? The Scotch broker in the first 
instance. But by their answer, and by the answer of Mr. Duon 
(whose case alone I have heard argued), it is as clear that they 
were sent into the market in London to buy, on behalf and as 
the agents of Mr. Dixon and other persons, certain shares, as 
that they did buy them and pay for them. Mr. Dixon $ answer 

(1) Law Rep. 7 Ch. 733. 
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puts that beyond the possibility of doabt or qnestion. The others V.-O. B. 
are equally clear. He says in the sixth paragraph of his answer, 1878 
** Some time in the year 1864 I gave instructions to the firm bbown 
whom at the time I generally employed as my brokers, to pur- ^^q^^^ 
chase for me some shares in the said company, and sell the — 
same as soon as they should reach a price in advance of that at 
which they should be bought," and so on ; ^' but I desired that my 
own name should not appear." The question of principal and 
agent, therefore, is raised upon that statement, and there is abun- 
dance of other evidence and statement leading to the same con- 
dosion. It is dear that the Scotch brokers were the regularly 
constituted agents for Mr. DioBon and other persons, to go and buy 
for them upon the 8ioeh Exchange^ and pay for the shares that 
they desired to acquire. 

Mr. Kay refers me to the case of TJdell y. Aiherton (1). The 
principle there laid down is one which is perfectly well understood, 
namely, that an agent cannot act so as to bind his principal beyond 
the scope of the authority which* has been conferred upon him. 
But here the act performed by the agent was precisely within the 
authority which was conferred upon him ; and from the moment 
when the purchase was completed the shares belonged to the pur- 
chaser, no matter in whose name they were registered. Mr. Dixon 
desired that his name, of all others, should not be used. But what 
did it signify to Mr. Dixon in whose name they were ? Whoever 
held them held them as trustee for him, whether he was under age 
or adult. They were his shares, he had paid for them, his agent had 
bought them within the scope of that agent's authority, and they 
are his. I do not perceive where the difiSculty of the case is. In 
Merry v. Niekalh (2) there was plenty of difficulty. Caddlan v. 
Hobson (3) presented difficulties of another kind. There is no diffi- 
culty in this case. The shares were bought upon the day mentioned, 
paid for on the day that all parties agreed upon, registered in the 
name furmshed, but so registered as that that transaction was 
null ; and they remain, therefore, registered in the name of the pre- 
sent Plaintiff, who has no more interest in them than any person who 
is now listening to me. Can there be any doubt that upon principles 

(1) 7 H. & N. 172. (2) Law Rep. 7 Ch. 733. 

(3) Law Rep. 10 Eq. 47. 
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y.-a B. uiuTeisally established, the traiisaction bemg such as I have men- 
1873 tionedy the Plaintiff is only a trustee of these shares ? Can there be 
j^^ any doubt that he is a trustee for the persons whose money bought 
^ *' and paid for them ? — whether by their own hand or through an agent 
— is perfectly'indifferent. That is the real state of the case ; and the 
question which arose in Castellan y. Hclbson (1) has nothing what- 
ever to do with this case, except that there the trusteeship was 
established, as appears by the judgment of Lord Justice (then 
Yice-Chancellor) James, and relief was accordingly given. 

The &ct8 of the case do not stop with the observation I have 
last made, because the transaction was so fully completed, as that 
when dividends came to be paid upon these shares— while dividends 
were payable — they were made in the regular course and paid, 
I do not say into Mr. DixorCs hands, but to Mr. DioBon^s agent on 
his account. That is proved in the case. The passage from Mr. 
DioBon's answer which was read does not in the slightest degree 
call that in question, because what he says upon that is this— it 
is very ingenious and cautioufi no doubt — ** I did not provide, in 
the first instance, any consideration money for any shares bought 
for me under my said instructions, but I have no reason to donbt 
that any consideration money payable in respect of such shares 
was debited by the said firm to my account, and paid or al* 
lowed by me in the adjustment of accounts between us." As 
to the receipt of dividends, the answer is not quite as distinct, 
although I can pay very little attention to an answer in which I 
find every sentence beginning with *' Under the circumstances,'' 
evading the real question which is put to the Defendant, and not 
telling the story as one would expect a respectable man to tell his 
story, even if it were against his own interest. That the dividends 
were paid is proved in evidence ; that calls were made and that 
calls were paid is proved in evidence. Everything substantial is 
proved in this case, and nobody can doubt that from the day upon 
which, in 1864, Mr. Bixoris agent (I mention his name only because 
his case, and his only, has been argued) bought and paid for these 
shares, Mr. Dixon was the true owner of these shares, as he is up 
to this moment. 
Then it is said that there is great difiBculty in this case because 

(1) Law Rep. 10 Eq 47. 
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there has been no appropriation. Mr. Dixon has not. had any V.-C.B. 
shares appropriated to him, and the other Defendants have not 1873 
had any shares appropriated to them. What does that signify ? Bbowk 
The mass remains. The entire number of shares is there. There -q^q^ 
is no question whatever ^bout it. What does it signify to the -"~~ 
Plaintiff in what proportions the Defendants are entitled, since it 
is proved that among them they, and they only, are the persons 
beneficially entitled to the shares ? In my opinion the Plaintiff is 
entitled exactly to that relief which he prays for by his bilL He 
is entitled to a declaration that he is a trustee, and a trustee only, 
for the persons whose money bought and paid for these shares ; he 
is entitled, notwithstanding the contrivance that was resorted to, 
to have *' a release and discharge from all calls which, since the 
14th of June, 1864, have been made or shall be made in respect of 
such shares, and to be indemnified against all future costs, damages, 
and expenses ;" and he is entitled, in my judgment, also to have the 
costs of this suit up to the present time. When the Defendant says 
to the Plaintiff, " I cannot tell you which share is mine and which 
belongs to somebody else," that is matter of perfect indifference. 
The Plaintiff desires only to be indemnified in respect of fifteen 
shares, and since by the ''contrivance^' — ^I use the expression that 
I find in the prayer of the bill which I have just read — the De- 
fendants are not able to say which shares are theirs, the Plaintiff 
is under no obligation to say which shares are theirs, nor in what 
proportions they are entitled to that] number of shares — ^ninety 
I think in number — ^which now remain [upon the books of the 
company. 

• 
Solicitors for the Plaintiff : Messrs. LinJdater, Hackwood, Addu 

ion^ dt Brawn. 
Solicitors for the Defendant DUson : Messrs. Patteson dt Cobbold. 
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v.c. B. HIBBERT v. HIBBERT. 

1873 [1870 H. 2.] 

^^'^ ^' WiU'-Construdion—Eelationa, 

Testator, after giving legacies to various persons, describing tbeir relation- 
ship, including a person described as his niece, but In reality illegitimate, 
and persons connected by affinity, directed that if the whole of his property 
made more than the whole amounts mentioned in his will, it should be 
divided " amongst my relations in proportion to their separate amounts " :— 

Held, that only such of the legatees as were blood relations were entitled 
under the residuary gift. 

Joseph Stafford, by Ws win, dated the 2nd of November, 
1869, after giving to the children of his nephew Bobert Hibberi 
certain specified legacies, gave " to ray niece Thirza Johnson, wife 
of Samuel Johnson^ or their heirs, the sum of £400. I also give 
and bequeath to my niece Sarah Pearson, wife of Qeorge Pearson, 
as she is not likely to leave any issae, £100. I also give and 
bequeath to my niece Eliza Phillips, wife of William Phillips, or 
their heirs, the sum of £400 ; to my niece Joseph StafforcCs widow 
and two children John and Joseph the sum 'of £600; toRadid 
Simisier, wife of William Simister, daughter of my nephew Danid 
Bradbury, he being deceased, or their heirs, the sum of £300 ; to 
Beiiy Wood, wife of James Wood, daughter of my nephew Daniel 
Bradbwry, as aforesaid, or their heirs, the sum of £300 ; to John 
Beard, who married my niece Mary Ann Hibbert, but is dead with- 
out leaving any issue, the sum of £100." After some other be- 
quests and directions, the will proceeded: ''If the whole of mj 
property makes more than the whole amounts mentioned in this 
my will, I request it to be divided amongst my relations in pro- 
portion to their separate amounts." 

All the testator's next of kin were amongst the legatees named 
in the will. 

With respect to the persons mentioned in the will, it appeared 
that testator had a sister Anne Stafford, who was married to 
Joseph Smbert, by whom she had issue Bobert Hibbert, Mary Ann, 
wife of John Beard, and Sarah, wife of Qeorge Pearson. In March, 
1813, Joseph Hibbert was convicted at the Derby assizes of baig- 
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lary, and sentenced to be transported for life. In 1822, when Y.G. B. 
Joseph EQiberl was alive, though not known by his wife to be so, 1873 
Anne Eibbert went through the ceremony of marriage with Joseph hibbebt 
MeUor. They had three children, Caroline^ Thirza^ wife of Samuel HiBBMrr 

Johnson (described in the will as " my niece Thirza Johnson "), and 

Eliza, wife of WiUiam Phillips (" my niece Eliza PhiUips, wife oF 
William Phillips''). Joseph Stafford, son of a deceased brother of the 
testator, left a widow (described as ** my niece Joseph Stafford's 
widow.") It also appeared that Daniel Bradbury, the father of 
Bachd Simister and Betty Wood, was an illegitimate son of Bachel 
Bradbury, a deceased sister of testator's wife. 

The question now raised upon further consideration in a suit to 
administer the testator's estate was, who were entitled to take 
under the residuary gift : whether 1, those only amongst the lega- 
tees who were blood relations ; or 2, all the persons described as 
relations without reference to legitimacy or blood relationship ; or 3, 
only the next of kin. 

Mc. Kay, Q.C., and ]\Ir. Finch, for Plaintiffs John and Joseph Hib* 
iert, sons of Bdbert Eibbert, and executors, contended that the gift of 
the residue to the testator's relations was confined to such as would 
take under the Statute of Distributions, and did not include the 
illegitimate children of relations, or persons not related in blood : 
Thomas v. Eole (1). The erroneous description of a person in one 
part of the will as a relation — here as ** my niece " — would not 
enable such person to take as if she belonged to a class which was 
designated by the like description in another part of the same 
will : Smith v. Lidiard (2) ; Thompson v. Bobinson (3) ; In re 
Standleys Estate (4). 

Mr. lAtUe, Q.C., and Mr. BardsweU, for Bobert Eibbert, another 
son of testator's nephew Bobert Eibbert, supported the argument of 
Plaintiffs, and contended that the gift was confined to relations in 
blood. 

Mr. jr. W. Chitty, for Mr. and Mrs. Johnson: — 

Although in construing the residuary gift the word " relations " 

(1) Cas. t, Tal. 251. (3) 27 Beav. 486. 

(2) 3 K. & J. 262. (4) Law Rep. 6 Eq. 303. 
Vol. XV. 2F 2 
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y.-C. B. means prima fouiie those only who are legitimate, this presumption 
1873 is rebutted where the intention to use the word in a different sense 

l£^^^^ clearly appears on the face of the wilL 

•. By describing in the previous part of the will both Thirza John' 

son and Sarah Pearson by name as ** my nieces " (or relations) 

this testator has clearly shewn his intention that they were to be 
included in the subsequent gift of the residue '^ amongst my rela- 
tions," the rule being that a subsequent gift to relations, children 
or nephews or nieces, will be construed to mean the same persons 
as were described by that title in a previous part of the will : 
Hartley v. Tribher (1) ; James v. Smith (2) ; and on that principle 
the word " children " has been held, by force of the context, to 
carry the property to a class including both legitimate and ille- 
gitimate children : Evans v. Dames (3) ; Meredith v. Farr (4) ; 
Owen V. Bryant (5) ; Worts v. Cvbitt (6); Crooh y. EQl (7); 

in which case the strictness of the rule laid down in Fratt t. 

« 

Mathew (8), that illegitimate children could not take under the 
same class gift with legitimate children, was disapproved of. The 
evidence in this case shews that the testator always treated Thirza 
Johnson and Eliza Phillips as his legitimate nieces, and that they 
were so regarded generally, 

Mr. Bussell Roberts, for the next of kin : — 

In the absence of strong words plainly shewing a contrary inten- 
tion, the word " relations " will be construed to mean next of kin 
according to the Statute of Distributions. This limitation of the term 
has bee^ adopted to avoid the uncertainty and inconvenience that 
must otherwise arise from every person who could make any claim 
coming in: Thomas y, Sole (Q)\ Whitliome \, Harris {\0)\ Oreenx. 
Howard (11) ; Eayner v. Mowbray (12). It would be going out of 
the rule to construe '^ relations" as including illegitimate relations. 

BIr. Macnaghten^ for the heir-at-law. 

(1) 16 Beav. 510. (7) Law Rep. G Ch. 311. 

(2) 14 Sim. 214. (8) 22 Beav. 328. 

(3) 7 Hare, 498. (9) Cas. t. Tal. 261. 

(4) 2 Y. & 0. Ch. 525. (10) 2 Ves. Sen. 627. 

(5) 2 D. M. & G. 697. ; (11) 1 Bro. C. C. 31. 
;6) 19 Beav. 421. (12) 3 Ibid. 234. 
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Sir James Bacon, V.C. : — ^•"^' ^• 

1873 

There is no rale in cases of this description except to constrae 
the will so as to give effect to the intention of the testator as 
expressed by the words he has used. It is perfectly clear that the HtraraT. 
word '' relations " standing by itself would mean next of kin ; but 
the question is, what intention am I to ascribe to the testator on 
the words that he has used ? Having a quantity of persons in his 
mind, the testator gives legacies to these persons, some of whom 
are his relations in the proper sense of the word, and some of 
whom are not. Then, by way of winding up his will, he gives this 
direction, '^ If the whole of my property makes more than the whole 
amounts mentioned in this my will, I request it to be divided 
amongst my relations in proportion to their separate amounts." 
The gift of the residue is to those persons who alone answer the 
description of his relations in the proper sense of the word. If it 
were necessary to refer to authorities, Smith v. Lidiard (1) — which 
shews that the circumstance that the testatrix had in her will given 
legacies to several persons, describing each as ** my niece," did not 
enlarge the meaning of the words *' nephews and nieces " in the 
residnary bequest so as to make it include two legatees whom she 
had called her nieces in the will, but who were in fact nieces not 
of the testatrix but of her late husband — is directly applicable to 
this case. It is not the province of the Court to speculate or con- 
sider what the testator would by strangers be supposed to have 
meant. No other meaning can be ascribed to the residuary gift 
than that the residue was to go to such of the legatees as were 
blood relations in the proportions of the legacies already given to 
them. As to Thirza Johnson, she must, on the evidence, be taken 
to be illegitimate, and will not share in the gift of residue. 

Solicitors : Messrs. OherieTf Urquhart, dt Co. ; Messrs. Wilkins, 
Blyth, db Marshnd. 

(1) 3 K. & J. 252. 



2^2 



376 EQ^TY CASES. [L. E. 



.. . • 



». 



March 18. 19. 



v.-a B. , , . BIGG V. COKPOBATION OF LONDON. 

1873 

[1870 B. 113.] 

4 

Camjpenaation — Public Body — ReTnoie Injury, 

^ A public body, with power by Act of Parliament to stop ttp, alter, or lue, 

i for the pnrpoBe of the authorized works, certain specified streets, were 
restrained by injunction from interfering, in excess of their powers, with 
the cellar of a house in one of the streets, the roadway of which was being 
lowered, until the amount of compensation for the whole house should hare 
been ascertained and paid. An inquiry as to the damages sustained bj 
Plaintiffs, the owner and occupier of the house, by reason of the worb 
commenced by Defendants, having been directed by the decree :— 

HM^ that Plaintiff was not entitled to be compensated for the indirect injury 
to his trade, resulting from the diversion of traffic caused by the authorized 
act of lowering the roadway, but only for direct structural injury occasioDed 
by the unauthorized interference with his cellar. 

AdJOUBNED summons on an application on the part of the 
Defendants that the Chief Clerk's certificate, dated the 6th of 
November, 1872, pursuant to the decree of the 23rd of January, 
1872, should be varied by the omission of certain items of the 
schedule to such certificate. 

Under the Eolborn Valley Improvement {Additional Works) Ad, 
1867, which incorporated the provisions of the Citif Improvemeni 
Act, 1847 (regulating the mode of serving notice to treat, and 
assessing compensation for lands within the City taken otherwise 
than by agreement), and of the Lands Clauses Ad, 1845, *' except 
the provisions with respect to the purchase and taking of lands 
otherwise than by agreement," the Defendants were authorised to 
execute certain specified works, including '* the stopping up and 
.permanent appropriation, or the alteration, adoption, or use, for 
purposes of this Act, of all or any part of the streets, courts, wap, 
passages, alleys, squares, yards, and places " therein mentioned, 
including Thavies Inn ; but no power was given to them to cut 
through or interfere with cellars under the roadways to be lowered 
or altered under the provisions of the Act, without serving notice 
to treat, and ascertaining the compensation for the houses to which 
8uch cellars belonged. 
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The Plaintiffs, Bigg and Adkins, were lessor and. lessee of V.-G. B. 
4, Thames Inn, where the business of a silversmith was carried on 1878 
bj Adkins. ' - Bigg 

In the course of their operations. Defendants, the Corporation, Oorpobation 
found it necessary to alter the level of part of Thames Inn by ^^ London. 
lowering the foot and carriage way, for the purpose of making a 
proper junction with the Holbom Viaduct ; and in carrying out this 
operation they had, without any notice to treat for Plaintifis' house, 
or offer to assess compensation for it, excavated a large trench, five 
feet wide, along the roadway of Thavies Inn, extending through- 
out the whole length of Plaintiffs' cellars, which were left open and 
exposed, and, as the bill alleged, thereby endangering the stability 
of Plaintiffs* house. 

On the 14th of April, 1870, the bill was filed for the purpose of 
restraining the Corporation from remaining in possession of the 
cellars of Plaintiffs' house (4, Thavies Inn), and from continuing 
to prosecute their works through the cellars or any other part of 
Plaintiffs* house, until the purchase-money or compensation to be 
paid by Defendants in respect thereof, should have been duly 
ascertained and paid. The bill also prayed that the Defendants 
might be ordered to reinstate Plaintiffs' cellars, and restore them 
to the state and condition in which they were previously to the 
commencement of Defendants' works, and to pay to Plaintiffs 
damages to be assessed by the Court for the injury sustained by 
them through those works. . . • , 

At the bearing of the cause, on the 23rd of January, 1872, the 
Court being of opinion that the Corporation, in carrying out the 
works authorized by the Act of 1867, had exceeded theirpowers by 
cutting through Plaintiffs' cellar without taking their house, a 
decree was made for a perpetual injunction, until, &c., as prayed 
by the bill, with costs to be paid by Defendants, '^ and in case the 
parties differ as to the amount of damages to be paid to Plaintiffs 
by the Defendants," an inquiry — ** what damages the Plaintifis 
liave sustained by reason of the works commenced by the Defen- 
dants as in the^ Plaintiffs' bill mentioned" — was ordered. 

On the 1st of November, 1872, in pursuance of this inquiry, 
the Chief Clerk certified that £470 was the amount of the 
damages Plaintiffs had sustained by reason of the works com- 
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y.<i.B. menced by DefendantSy the particulars of such damage being thus 
1873 stated : — 

Bigg "1. For loss sustained by reason of certain portions of the 

CoRPORATioK stock-in-trade of Plaintiff, H. Adkins, requiring re-silvering and 

OF Lond on, cleaning, in consequence of the effluvium caused by Defendants* 

workSy and by reason of the deprivation of the use of their cellars 

and the loss of some coals therefrom, £50. 

" 2. For bills paid by Plaintiff H. Adkins for the reconstruction 
of the cellars of the Plaintiffs' house, £70. 

" 3. For the sum necessary to be expended in order to place 
Plaintiffs' house in a proper habitable condition, £70. 

"4. For depression of the trade carried on by the Plaintiff 
H. Adkins caused by the Defendants' works, £150." 

In reference to the 4th item, evidence was given on behalf of the 
Plaintiffs before the Chief Clerk that the effect of Defendants' 
operations, by suspending all carriage traffic into and out of 
Thavies Irm, had been such as to depress the trade, and cause great 
inconvenience and obstruction to the various businesses there 
carried on ; and in particular that Adkins^ books shewed a loss of 
profit in his business of £300, and that former customers, finding 
a difficulty of access by reason of Defendants' works, had ceased 
to give him their orders. 

Mr. Kay, Q.C., Mr. Miller, Q-C, and Mr. A. T. Watson, for 
the Defendants, in support of the summons to vary the certifi- 
cate: — 

The evidence does not shew with sufficient distinctness that any 
such damage as is alleged by Plaintiffs has been sustained. Bat 
in any case the allowance of such an item is contrary to the law, 
as laid down in Bicket v. Metropolitan Batlway Company (1)» 
that a mere temporary obstruction, occasioned by the performance 
of a public work authorized by Parliament, gives no right of 
compensation to the person whose trade has thereby sustained loss. 
In this case the Defendants had power under their Act to lower 
or alter the level of the roadway in Thavies Inn, so as to give 
access to the HoTbom Viaduct, and in carrying out this work thej 

(1) Law Rep. 2 H. L. 176; 5 B. & S. 149. 
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exceeded their powers by cutting into Plaintiffs' cellar. The Y.-G. B. 
Plaintiffs filed their bill, complaining of structural dam^e but not 1878 
of injury to tjieir trade, and an injunction was granted to restrain ^lao 
Defendants from touching Plaintiffs' house in excess of their rtojjpJ^TioK 
powers. For that structural damage the Plaintiffs have been opLomdon. 
declared entitled by the decree to compensation, but they are not 
therefore entitled to compensation for the interference with their 
business occasioned, not by the unlawful act of cutting through 
their cellar, but, indirectly, by the lawful act of lowering the 
roadway, which had the temporary effect of stopping carriage 
trafiSa According to Plaintiffs' case, the injury to the business 
has been caused by the interference with the carriage traffic, and 
would have been the same if we had strictly confined ourselves to 
our Parliamentary powers, and stopped up Thavies Inn without 
touching their cellar ; and even assuming that the injury was one 
for which compensation could have been obtained, it does not 
arise out of the wrongful act of the Corporation so as to give him 
a right against them. But in any case the injury on which the 
claim to compensation is founded is too remote to be the subject 
of an action; and unless the Plaintiff, independently of the 
Bailway Clauses Act, and supposing it had never passed, could have 
maintained an action for the alleged interference with his business, 
he cannot since the passing of that Act — which gives no new right 
but only a new remedy — obtain statutory compensation : BicJcet v. 
Metropolitan Railway Company (1) ; Hammersmith Railway Com- 
pany V. Brand (2) ; CUy of Glasgow Union. Railway Company v. 
Hunter (3). Even if there had been a wrongful obstruction of 
the highway of Thames Inn, Plaintiffs would have had no ground 
of action for damage so remote as depression of their trade 
occasioned by interruption of carriage traffic ; *^ and it seems un- 
reasonable that an obstruction which created no cause of action 
either for the Plaintiff or for the travellers separately, should by 
indirect consequence become a cause of action to the Plaintiff 
because the travellers exercised their choice as to their path and 
AS to their refreshment, a choice in which the Plaintiff had no 
manner of legal right " : Per Erie, C. J., in Ricket v. Mdropolitan 

(1) Law Rep. 2 H. L. 176. (2) Law Rep. 4 H. L. 17L 

(3) Law Rep. 2, H. L., Sc. 78. 
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V.-o. B. Railway Compa/ny (1). We submit, therefore, that the Chief Clerk 

1873 has given the Plaintiffs* damages to which they are not entitled, 

B^ and this item of compensation for " depression of trade " must be 

^ ^' struck out of the certificate. 

Corporation 



OF London. 



Mr. AmpJUeUy Q.C., and Mr. Phear, for the Plaintiffs : — 

If a person has, by the operations of a public body or company, 
sustained an injury which has caused a loss of his business, it is 
idle to contend that he is not entitled to compensation. We haye 
established the fact of special injury, and an inquiry has been 
granted as to damages in respect of that special injury, which will 
include not only the structural damage, but the damage to our 
trade, which has been occasioned by the wrongful act of Defen- 
dants : Wilkes v. Hunfferford' Market Company (2) is a direct 
authority that a shopkeeper, who has suffered loss in his business iu 
consequence of passengers having been diverted from coming to 
his shop by the works of a company, is entitled to recover ; and 
again, in Olover v. North Staffordshire Railway Company (3), 
an interruption to a man's performance of his business has been 
held to give him a right to compensation in respect of his land 
being injuriously affected within the meaning of the Lands 
Clauses Act ; and, as was said by Mr. Justice Wiffhtman in that 
case, " Suppose no Act of Parliament had passed, and that bad 
been done which has been done, would an action have been main- 
tainable? I think it would.." Supposing a company, with 
power to block up the whole of a public street, had, instead of 
stopping the whole street-, blocked up all access to one par- 
ticular house, would not that be a special damage for which the 
owner of the house could recover ? If, as in this case, they not 
only block up the access to the house, but cut a trench through 
the cellar in front of the house, the case for compensation is still 
stronger, and we submit that the Plaintiffs are entitled to recover, 
not only for the direct structural injury, but also for the injury to 
the business resulting from the works of the Defendants, which 
have been carried out in excess of their powers. 

(1) 5 B. & S. 160, 161. (2) 2 Bing. N. C. 281. 

(3) 16 Q. B. 912, 924. 
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1S.T.Kay, in reply. V.-0. B. 

1878 

Sib James Bacon, Y.C, after adverting to other points in the Bioq 
case not material for this report, continued : — 'Cobpotation 

The decision in the House of Lords {BieJcei y. Metropolitan 
Railway Company (1) ) has gone far to settle the law in such 
cases ; but to settle it as persons, who are not bound as we are, 
would not consider the most satisfactory mode, viz., t^t remote 
and consequential damages cannot be claimed. The case I have 
to deal with here is that of a corporation, who are entitled to 
lower the surface of the ground in Thavies Inn. That power is 
given to them by statute, and it cannot be questioned. In the 
course of doing it they inflict an injury and wrong upon the 
Plaintiffs, and for that they are required to make compensation, 
and the amount of compensation for that injury is assessed, and is 
not in dispute. But then it is said that besides that the Plaintiff 
AdkinB is entitled to charge something for the loss which he may 
have sustained in his trade. Nothing can be more imaginary 
than the loss in the way it is stated. It is because customers of 
his could not have their usual access to his house that he says his 
trade has been depreciated. There is not, strictly speaking, a 
particle of evidence that his trade has been in any degree 
depreciated ; and it is dear that the Plaintiff has no particular 
injury to complain of, as all the inhabitants of Thavies Inn would 
have as good a right to complain that their customers could not 
get access to their houses. That the level of the street was 
lawfully changed is beyond all possibility of dispute. That the 
compensation is made to the Plaintiff for all that he can claim in 
respect to direct injury is also not in dispute ; and under these 
circumstances, as I find it totally impossible to sever that lawful 
lowering of the street fix)m that other lowering of the street 
which took place when the Plaintiffs cellar was invaded, how can 
Z say that the want of access to his premises has been occasioned 
by that which was wrongful, any more than that it was occasioned 
by that which was rightful ? Looking at the position of the 
street as described in the evidence, there must of necessity, from 

(1) Law Rep. 2 H. L. 176. 
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, Y;-O.B. the nature of the^works^ be an interruption to the traffic in 

1873 Thavies Inn. If the Plaintifif could sever the damages which ate 

Bioo properly attributable to the interference with his cellars from the 

CJoittOBATiair ^^'^^K^s occasioned by the interference with the access to his 

opLonix>k. premises, there would be difficulty enough on the authorities. 

Upon the case, however, as it stands, and upon the evidence of 

the witnesses, bearing in mind the power which the Legislature has 

given to the Corporation to disturb, lower, or alter the level of the 

roadway in Thavies Inn (subject to their not doing such injuiy as 

they did to the Plaintiffs' cellar), I consider that there is no 

reason for damages being assessed for any such alteration of the 

roadway. Not one of the authorities referred to, in my opinion, 

justifies it. Having read very carefully the decision of Chief 

Justice Erie in Bicket v. Metropolitan Bailnoay Company (1), I find 

no grounds upon which I can say that such injury as may hare 

been sustained by the Plaintiff Adkins, on the score of his trade 

having been depreciated, justifies the claim which is here made 

for damages, or that which the Chief Clerk in his certificate has 

allowed. The certificate must, therefore, be varied by omitting 

the 4th item. 

Solicitors : Messrs. Priory Bigg^ Churchy & Adams ; The Ciiy 
Sdieitor. 

(1) 5 B. & S. 160, 16L 
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In re DAVIDSON'S SETTLEMENT TEUSTS. L. J. j. 

for V.-C. W. 
Sei^emmU — Fund in Court-^Jnsolvency in Australia— 'Petition hy Official ^^^ 

Assignee at Brisbane — Domicil of Insolvent, 

W, B,j who had settled as a grazier in Australia, and had, upon his own 
petition, been adjadicated an insolvent, and received his certificate there, 
afterwards visited England in 1868, and died there intestate, leaving a 
widow in Australia and creditors who had received only a small dividend on 
their debts. Under a settlement made on the marriage of the father and 
mother of W, i>., the father, who died in 1869, had power to appoint a fund 
amongst his children, who, in default of appointment, were entitled equally. 
The power was not exercised. W, D*8 share of the fund had been paid 
into Ck>urt. On a petition by the official assignee in the insolvency, it was 
held that he was entitled to the fond in Court. 

In re Blithman (1) discussed. 

v/N the marriage of the parents (English, and residing in 
England) of Walter Davidson a settlement was executed. The 
sum of £20,000 was vested in trustees upon trusts for the children 
of the marriage as the settlor should appoint, and in default of 
appointment, for the children equally. There were five children 
of the marriage, including Walter Davidson. He was bom in 
England^ and resided there until 1851, when he went to Australia^ 
and settled at CarahaJi, in the colony of Queensland, as a grazier. 
In 1858 he visited England, and rettimed to Australia in 1860. 
In 1867 he again visited England, and died there on the 7th of 
July, 1868, intestate, without issue, but leaving a widow and his 
father him surviving. The father died in July, 1869, without 
having exercised the power of appointment over the fund which 
represented the £20,000 which he had settled. After the death 
of the settlor the trustees paid four-fifths of the fund to the 
brother and sisters of Walter Davidson, and his share they sub- 
sequently paid into Court under the provisions of the Trustee 
SdiefAet. 

On the 4th of December, 1866, Walter Davidson was, on his 
own petition, adjudicated, by the Supreme Court of the Colony of 
Queensland, an insolvent, and an official assignee was appointed. 

(1) Law Kep. 2 Eq. 23. 
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L. J. J. SittiDgs under the insolTency were held on the 18th of December, 
for V.^. W. jggg^ ^^^ ^^ Q^^ ^^^ j2th of February, 1867. Various creditors 

1873 

wyw for small amounts proved their debts, and one creditor proved for 
Datobon's ^^^^^ l*^^* I^ consequence of the insolvent not having kept 
Skttlembht proper books of account, his certificate was in February, 1867, 

' ordered to be suspended for twelve months. 

On the 12th of March, 1868, an order was made by which the 
Supreme Court allowed the certificate. 

The evidence shewed that the total amount of the debts was 
£5236 3s. 3d., and that £203 175. 8d. had been paid in dividends, 
leaving a balance of £5030 5s. 7d. still due to the creditors. The 
fund in Court, with dividends, was £4305 7s. 3d. 

This was a Petition of Alexander Baff, of Brisbane, in the colony 
of Queensland, official assignee of and in the insolvent estate of 
Walter Davidson, late of Cardbah, in the colony, grazier^ deceased, 
claiming, under the 87th section of '' An Act to amend and con- 
solidate the Laws for the Belief of Insolvent Debtors " {Queensland 
Statutes, 28 Vict. No. 25, dated the 12th of September, 1864), 
that all the personal estate and effects, present or future, where- 
soever the same might be found or known, and all property which 
he (the insolvent) might purchase,* or which might revert, descend, 
or be bequeathed or come to him before he should have obtained 
his certificate, had become absolutely vested in him, as such official 
assignee, for the benefit of the creditors of the insolvent ; and 
praying that the fund in Court (less the costs of himself and of 
all parties properly appearing as Respondents) might be paid to 
him. 

No person had obtained a grant of letters of administration, 
but in the course of the hearing of the Petition the Lord Justice 
James appointed the widow of the insolvent to represent his 
estate. 

Mr. Dickinson, Q.C., and Mr. F. 0. Hajfnes, for the Petitioner, 
stated the facts, and after referring to the case of In re Blithman (1), 
submitted that he was entitled to the fund. 

Mr. Oreene, Q.C., and Mr. Walter PhtUimore, for the widow, 

(1) Law Bep. 2 £q. 23. 
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contended that this case was just like that of In re Blithman (1). L. J. J. 
The domicil of this insolvent was English ; but there ought, if 
that was disputed, to be an inquiry ; and also, whether the claim «^y^ 
for £4894 11$. had been properly established under the insol- xiJsramv^B 
vency. Sbttlkment 

They referred to Re Stark (2), In re Oamier (3), Burge's — . 
Foreign and Colonial Law (4), PhilKmore on International Law (5), 
Cook Y. Siurgis (6), Ex parte Cook (7), and Jopp v. Wood (8). 

^ Mr. KardaJce, Q.C., and Mr. Baidimonj for the trustees. 

Mr. Kenyon Parker, for a creditor, who now disclaimed. 

Mr. Dickinson, in reply, submitted that the domicil of the 
insolvent was, upon the evidence, colonial at the time of his 
insolvency. 

• Sib W. M. James, L.J. : — 

I am of opinion, upon the facts in this case, that the Petitioner 
is entitled to the fund in Court, and it is not, in my view, neces- 
sary for me in determining that to consider » what was the prin- 
ciple of the decision in In re BlUhman. I havef' before me the 
trustees and the persons who have been appointed technically and 
formally to represent the estate, and I have to consider who has 
the best right to the fund. Whether the domicil of the insolvent 
was English or colonial, for the purposes of trading or otherwise, 
is immaterial. It seems to me that the proceedings under the 
insolvency in Queensland cannot be disputed by the representa- 
tive of the insolvent, who became an insolvent upon his own 
petition, who voluntarily submitted himself to the Insolvency Court 
in the colony, and in whose lifetime debts were proved in the 
insolvency to a much larger amount than the sum in Court will 
provide for. It is clear that neither the insolvent's representative 
nor his next of kin can have any legal right to anything until 
after the payment of all his debts, and a surplus here is only in 






(1) Law Eep. 2 Eq. 23. (5) Vol iv. p. 547. 

(2) 2. Mac. & Q. 174. (6) 3 De G. & J. 606. 

(3) Law Rep. 13 Eq. 532. (7) 29 L. J. (Q.B.) 68 

(4) Vol. iiL p. 906. - (8) 34 Ibid. (Ch.) 212. 



386 EQUTTT GA£IES. [L» B. 

L.J.J. the imagination. This case is totally different from Cock t. 
' StuTffis (1), and the other cases which have been cited. It will be 
^^^ idle, on the facts before me, to direct further proceedings. The 



Inre ^ creditors who have proved are entitled to be paid, and the fund 
6BTTLE1C1SMT must bo paid to the Petitioner for distribution amongst ihem. If 
_^ ' there be any real ground for disputing the large debt already- 
proved, it must be disputed in the insolvency in Queensland. I 
may add that it would be impossible to carry on the business of 
the world if Courts refused to act upon what had been done by 
other Courts of competent jurisdiction ; and the proceedings in 
the Court at Brisbane conclusively shew that the insolvent was 
largely indebted beyond the amount of the sum in question. I 
must order the costs of all parties to be paid out of the fund, and 
the balance to be paid to the Petitioner. 

Solicitors: Mr. Child; Messrs. Walters, Young , Walters, & 
Beverell. 



Li* J. J« 

for V.-O. W. 
1878 



In re GAITSKELL'S TEUST. 

WiU — Construction — Gift over — Lapse, 

■^^€m ^ testator gave to ^. J9. a legacy to be vested in him when and as he 

' * should attain the age of twenty-one years, or if. he should die under that 

age leaving lawful issue at his death ; and in case he should die without at- 
taining a vested interest in his said l^acy, the testator gave the legacy over 
to other persons. The legatee attained the age of twenty-one, and died in the 
testator's lifetime, leaving issue : — 
Heldf that the gift over took effect. 

ix TESTATOB directed his trustees and executors to set apart a 
fund to produce £300 a year for his widow during her life, and on 
her death the fund was to fall into the residue. He then directed 
that four sums of money should be set apart and be held upon 
trusts for his four daughters respectively during their respective 
lives, with remainders to their husbands and children, and he 
bequeathed three legacies to his three sons respectively: "the 
said several legacies hereinbefore bequeathed to my said sons to 

(1) 3 De a. & J. 506. 
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be vested in tbem respectively when and as they shall respec- L.J. J. 
lively attain the age of twenty-one years, or if they should die 
under that age leaving lawful issue at their respective deaths ; and ,^y^ 
in ease any one or more of them shall die without attaining a vested Q^^^^i^'g 
interest or vested interests in his or their legacy or legacies, then Trust. 
I give and bequeath the said legacy or legacies of him or them so 
dying unto the others or other^ of my said sons." The testator 
bequeathed the residue to his seven children in equal shares, and 
directed that the share of each child should be held, applied, and 
disposed of upon the same or the like trusts and in the same or 
the like 'manner in all respects as were thereinbefore mentioned 
concerning his or her pecuniary legacy. 

John Frederick^ one of the sons, attained the age of twenty- 
one years, and died in the testator's lifetime, leaving a daughter. 
The testator thereupon, by a codicil, revoked the pecuniary legacy 
given to him, and gave a legacy of the same amount upon trusts 
for the grandchild, but did not make any disposition affecting the 
residue. 

The testator died in 1836, leaving his widow (who died in 1872) 
and his other six children surviving. On the death of the widow 
the fund set apart for providing her annuity fell into the residue* 
The trustees paid into Court under the Trustee Belief Ad the 
one-seventh share of such fund which John Frederick would have 
taken Lad he survived the testator. 

This was a Petition presented by the surviving son, who claimed 
one half of the fund in his own right and the other half as the 
administrator of his eldest brother, who had attained twenty-one, 
survived the testator,- and died. 

Mr. IWciinson, Q.O., and Mr. Cadman Jones, for the Petitioner : — 

It is submitted that the Court must, in construing this will, 
adhere to the words of it. John Frederick died without attaining 
a vested interest, and the question is, did the testator make a com- 
plete disposition of his property, or did he intend to die intestate 
as to a portion of it? The Bespondents will probably contend 
that the will should be read as if the gift over had been ** in case 
any of my sons shall die under twenty-one and without issue," in 
which case there would, no doubt, have been an intestacy ; but it is 
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L. J. J. submitted that he endeavoured to provide for every contingency, 
and further, that this ease is governed by the decision in Walker v. 
«^vw Main (1). The object was not to die intestate as to this particular 
Gattbkell'b P^'^^^^j ^^^ ^^ provide for the circumstance of one son not getting 
TfiCBT. that which was given to him, and in the event which has hap- 
pened the two surviving sons became entitled to the fund : Syka 
V. 8yke8 (2). 

Mr. W. W. Cooper^ for the representatives of the testator's 
widow, 

Mr. JoUiffey for the child of the son who died in the testator's 
lifetime : — 

The testator, in using the words *^ upon the same or the like 
trusts and in the same and the like manner in all respects,^ 
intended to refer to the trusts declared of the daughters' legacies, 
and not the sons', for of those legacies no trusts were declared. 
There was no gift over of this particular fund, and the event 
which happened had had an effect upon the gift of residue in this 
way : t. e, the share of John Frederick having lapsed, there is an 
intestacy, and his daughter is entitled to a share as one of the 
next of kin. 

Ml*. BuBseU BoberiSy for other next of kin, also submitted that 
there was an intestacy. He cited Byder v. Wager (3). 

Mr. Azhmore^ for the surviving trustee of the will. 

T 

Mr. Diekinsonj in reply. 

Sir. W. M. Jame?, L.J. : — 

I cannot draw any substantial distinction between this case 
and that of Walker v. Main. The testator has not said that the 
legacy is to go over '' if the legatee shall die under the age of 
twenty-one years without leaving issue," but if he "shall die 
without attaining a vested interest in his legacy." The legatee 

(1) 1 Jac. & W. 1 ; in this case it B. 2051, that Mary Main had attained 
appears from the recitals in the decree the age of twenty-one. 
in the Registrar's Book, Reg. Lib. 1818, (2) Law Rep. 3 Ch. 801. 
» (3) 2 P. Wms. 328. 
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John Frederick died without attaining: a vested interest, and the L. J. j. 

for V-0 W 

precise event on which the legacy was given over has happened. ' ' * 



The question here relates only to that legatee's share of the 
residue, but it is impossible to say that the words of reference in (^^^^J^ll's 
the residuary gift do not import all the limitations to which the Tbubt. 
pecuniiary legacies were subject in the same way as if the words 
had been repeated totidem verbis. Some argument in favour of 
the gift over taking effect may be drawn from the language of the 
codicil, but I do not rely on that. I prefer resting my decision on 
the broad ground that the event has happened upon which, accord- 
ing to the plain sense of the words of the will, the property was 
to go over ; and even without the authority of the decision in 
Walker v. Main^ I should have decided this case in the same way. 
The fund must be transferred to the Petitioner. 

Solicitors: Messrs. Qrane & Son; Messrs. Valpy & Chaplin; 
Messrs. Rhodes iSk Son ; Messrs. Cwdiffe iSt Beaumont. 



SYNGE v. SYNGE. l. j. j. 

for V.-C. W. 
[1872 S. 121.] ,873 

WiOr— Election. , Feb, 2o. 

A testatrix advanced £900 to M. on an assignment by him of a covenant 
by F. to transfer to 3f. £1000 stock, and to pay interest at £5 per cent. By 
ber will she gave F. £3000 and all sums due to her by bim, and directed 
ber executors not to require payment of tbe £900 due from Jf ., but out of 
tbe £3000 given to i^. to retain enougb to purchase £1000 stock, in satis- yy ^ 

faction of tbe covenant by -F., and to pay tbe surplus thereof beyond tbe cT^ ^^/^ 
£900 and interest to M. F. having predeceased her, she by a codicil di- /-jl^x--- <^ 
rected tbe £3000 to form part of her residuary estate, but directed her ^) - "" - - 
executors not to call on Fh representatives for payment or transfer of the 
£1000 stock, nor to enforce payment by Jf. of the £900 : — 

Etld^ that Jf. was not at liberty to enforce against Fh estate the covenant 
to transfer the £1000 stock. 

1 HIS was a special case. 

By an indenture, dated the 23rd of April, 1858, between 
f\ J9f. Syiige^ of the first party and Jf. ff. Synge^ of the other parti 

Vol. XV. 2 (? * 2 
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L.J. J. F. H. Synge, for considerations therein mentioned, covenanted 
with M. H. Syngey his heirs, executors, and administrators, that 



8TK0E 



within twelve months after the death of Sir J. M. ' Tylden be 
would transfer £1000 £3 per Cent. Beduced Annuities into the 
^T^<^^ name or names of the Defendant, his executors, administrators, or 
assigns, and would, in the meanwhile, pay interest half yearly, 
during Sir J*. M. Tylden^s life, equal to one moiety of the half- 
yearly dividends on £1000 £3 per Cent. Eeduced Annuities, and 
after the death of Sir /. M. Tylden, a sum equal to the whole 
dividends. 

By an indenture, dated the 8th of March, 1866, between the 
Defendant M. K Synge, of the one part, and Mary A. Synge, of 
the other part» reciting the indenture of the 23rd of April, 1858, 
and that Sir /. M. Tylden was living, and Uary A. 8ynge had 
agreed to lend M. H. Synge £900, it was witnessed, that in par- 
suance of the said agreement, and in consideration of the said 
agreement, and of the sum of £900 paid by Mary A. Synge to the 
Defendant, he, the Defendant, did bargain, sell, assign, and transfer 
to Mary A. Synge, her executors, administrators, and assigns, all 
that indenture of the 23rd of April, 1858, and the principal and 
interest thereby secured, for the benefit of the Defendant, and all 
the right and interest of him, the Defendant, in and to the same^ 
to have and to hold, receive and take, the said indenture, moneys, 
funds, and premises unto the said Mary A. Synge, her executors, 
administrators, and assigns, with power in the name of the Defen- 
dant to receive and demand the same, and to give discharges for 
the same : Provided that, if the Defendant, his heirs, executors, or 
administrators, should, on or before the 8th of September then 
next, pay the said Mary A. Synge, her executors, administrators, 
or assigns, the sum of £900, with interest thereon at £5 per cent, 
she, the said Mary A. Synge, wonld reassign. Then followed a 
covenant by the Defendant, in the usual form, to pay the prin- 
cipal and interest. 

Sir /. M. Tylden died on the 8th of May, 1866, and after his death 
an arrangement was come to between F. H. Synge and Jt£ K Sj/ng^ 
that the transfer of the £1000 £3 per Cent. Beduced Annoities 
should not be made forthwith, but that in the meanwhile F. £ 
Synge should pay interest at £5 per cent, on the market valae 
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of the £1000 £3 per Cent. Bedaced Annuities. The value was li- J- J- 
ascertained^ and F. H, Synge paid to M. H. Synge interest on the 
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value so ascertained until the 18th of May, 1871. M. S. Synge 
paid to Mary A. Synge interest till the 1st of July, 1871. 

F. K Synge died on the 17th of September, 1871,* having, S^ff* 
by his will, given all his real and personal estate to his widow, and 
appointed her executrix. She proved the will. 

M. A. Synge died on the 6th of November, 1871. Among 

other legacies, by her will, dated the 8th of September, 1871, 

she bequeathed the following : — " To my late husband's nephew, 

if. E. Synge^ thirty-six B shares in the Werion-auper-Mare Oas 

Company. To my late husband's nephew, F. H. Synge^ £3000, 

and all such sums of money, if any, as he may be indebted to me at 

^he time of my death, except as hereinafter mentioned." The testa* 

triz declared that in case any pecuniary legatee should die before 

her, his or her legacy should not lapse, but be paid to his or her 

personal representatives as part of his or her personal estate. The 

will proceeded as follows : ^* And whereas, by an indenture dated 

the 23rd April, 1858, F. H. Synge covenanted with his brother 

M. H. Synge to transfer into M. H. Synge's name, his executors, 

administrators, or assigns, £1000 £3 per Cent. Beduced Annuities 

at the end of twelve months after the death of Sir /. M..Tylden, 

and to pay him interest thereon in the meantime : And whereas, by 

an indenture dated 8th March, 1866, the Defendant, M. H. Synge, 

assigned the first mentioned indenture; and the moneys secured 

thereby, to me, by way of mortgage, for securing to me the 

said sum of £900 and interest. Now I do hereby will and 

direct that if at my death the said sum of £900 and its interest, 

so secured to me by the said indenture of the 8th March, 1866, or 

any part thereof, shall be still due to me, and if the aforesaid 

covenant^ on the part of the said F. H. Synge, contained in the 

indenture of the 23rd* April, 1858, shall be still unperformed, 

my executors shall not require payment of the said sum of 

£900 from the said M. H. Synge, but they shall retain out of 

the legacy of £3000 bequeathed by me to F. H. Synge so 

much as shall be sufiBcient to purchase, for the benefit of my 

estate, the said sum of £1000 Beduced £3, and the costs attending 

such purchase, and such purchase when made, shall be in satis- 

2 a2 2 
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L. J. J. faction of the aforesaid coyenant of F. H. Synge ; and if the said 
£1000 stock shall be worth Ihore than the said debt of £900 and 

1873 

,^vw the interest then due thereon, the snrplns shall be paid to the 
S^oK g^^ jjjf j^ Synge by my execators." By a codicil, dated the 
Stngb. 30th of October, 1871, she made the following dispositioii:— 
'' Whereas, since the date of my will, F. H. Synge has died, 
Now I hereby declare that, notwithstanding anything contained in 
my will to the contrary, the legacies bequeathed to him shall not 
go to his representatives, but shall form part of my residuary 
estate, subject to payment of debts and other legacies : I will aad 
direct that my executors shall not call upon the representatives of 
F. H, Synge for payment of any moneys, or for the transfer of any 
stock, pursuant to the deed of covenant of the 23rd April, 1858, 
nor enforce payment by M. H, Synge on security of deed of 8th 
March, 1866." 

The market value of the £1000 £3 per Gent. Beduced at the date 
of the will was £915 12s. 6d. ; at the date of codicil £911 ISiM.; 
at the date of testatrix's death £910 12s. 6d. 

M, H. Synge claimed to take the benefit of the forgiveness of 
the debt of £900 and the share legacy, and to enforce the covenant 
against F. H. Synge*8 estate ; but if put to election, he elected to 
take under the will. The Plaintiff was the executrix of J^. S. 
Synge, and the Defendant was M. S. Synge, and the questions sah- 
mitted were, whether M. H. Synge was entitled to enforce the 
covenant, and whether the' Plaintiff was entitled to have the deed 
of covenant delivered up. 

Mr. Hemming, for the Plaintiff: — 

On the construction of the will and codicil taken together, the 
meaning is clear. If the £900 and the stock were exactly the 
same in value, there could hardly be a contest, and they were 
very nearly equal. The intention of the testatrix, in the event 
that took place after the death of Franeis, was to benefit her 
husband's nephew, M, H. Synge, by relieving him of his debt io 
the testatrix, and to benefit the widow of F. H. Synge, by satisfying 
her husband's covenant If that be not so, she conferred no benefit 
at all on F. H. Synge's estate. If it be said that after forgiving 
the debt the stock was not hera, then 3f. H. Synge is put to his 
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election. The natural construction must be followed, though it L. J.J. 
leads to election : Wilkimon v. Dent (1). or . • . 

1878 

Mr. Coohaon^ for the Defendant : — Stkge 

Wilkinson y. Dent has no application to this case, which is Sthoe. 
one of construction, not of election. The testatrix did originally, 
in her will, intend to benefit 'the representatives of Francis, but 
she altered her mind and withdrew her bounty. Had she intended 
to prevent M, H, Synge from enforcing his claim against J^. H. 
8ynffe*8 estate, she might have done so, instead of which she simply 
says her executors are not to enforce it. Under these circum- 
stances, there is nothing to prevent M. S. Synge from enforcing 
his security, though the testatrix's executors cannot do so. 

Sib W. M. Jahes, L. J. : — 

The will and codicil form one entire instrument, and reading 
them together, the obvious meaning is that the testatrix intended 
to provide for the debt due from F. H. Synge to M. E, Syhge out 
of the legacy of £3000. When F. jff. Synge died she, by her 
codicil, revoked the direction that his repesentatives should take 
the legacy, but she intended to continue her bounty to his re- 
presentatives to the extent of the debt due on the security, and 
therefore she declared that her representative should not enforce the 
covenant to transfer the sum of £1000 Beduced Three Per Cents. 
This covenant had been assigned to her, and she was the person 
who had the right to deal with it, and she exercised that right by 
directing that the persons who had the paramount right to enforce 
it should not be at liberty to do so. M. K Synge, who assigned 
this covenant to the testatrix, cannot enforce it eithery and the 
questions must be answered accordingly. 

Solicitor for M. R Synge : Mr. Mostop. 

Solicitor for the Bepresentative of F. H. Synge: Mr. Offxfm 

Jenhyn. t 

(1) Law Rep. 6 Ch. 339. 
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L. J.J. In re BANK OF HINDUSTAN, CHINA, AND JAPAN. 
** ^•■^- ^- Ex parte ALISON. 

1873 



FA 2« ^^^ Amalgamation — Mtmey paid for V<nd Shares returned — 7nfe»*M^— /Siim- 
ml^^ * mons a Demand in Writing within theSS4 WiU. 4, e. 32, «. 28. 

Two banking companies, A. and B., agreed to amalgamate, ^. to be 
wound np and B, to continue and issue new shares at £6 premium, giving 
credit to the A. shareholders of £6 per share, representing the capital of A» 
handed over to ^. A shareholder in A, was allotted twenty-five new shares 
in B,f and paid £150, and was credited with £125. The amalgamatioQ 
having been declared ultra vires and void : — 

Eeldf that the shareholder was entitled to theretnm of £150 paid by him 
(but not to the £125 representing his interest in the capital of A, company), 
with interest at £5 per cent, from the date of the summons which claimed 
that interest. 

1 HIS was a summons in the winding-up of the Bank of Hindustan, 
China, a/nd Japan, Limited, by Mr. Alison, dated the 2l8t of Apr3, 
1871, for the return to the applicant of a sum of £275, of which 
£150 was money paid on an issue of new shares under an amal- 
gamation between the Imperial Bank of China, India, and Japan, 
Limited, and the Bank of Hindustan, and the balance was money 
credited by the continuing bank in respect of shares held by the 
applicant in the old company. Prior to 1864, Mr. Alison held 
twenty-five shares in the Imperial Bank of China and Japan, on 
which he had paid £5 per share deposit and calls. 

On the 28th of July, 1864, a circular was issued by the direc- 
tors of the Imperial Bank to their shareholders, stating that 
negotiations had been concluded for an amalgamation with the 
Ba/nk of Hindustan; and on the 10th of August, 1864, another 
circular was issued by the directors of the Imperial Bank, stating 
that an extraordinary ' general meeting of the shareholders in 
that bank would be held on the 25th instant at the London Tavern, 
when the agreement for an amalgamation would be submitted for 
approval, and resolutions to wind upthe Jmp^rtoZfatiJkTolantarilj 
would be proposed. The terms of amalgamation were briefly as 
follows : — 

20,000 new shares of £100 each of the Bank of Hindustan to 
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he issued at £6 per share premium. The meetms: was held on L. J. J. 

for V -C W 

the 25th of August, 1864, when it was resolved, among other '" * * 
things, that the agreement for amalgamation be adopted. The 



resolutions were confirmed at a subsequent extraordinary meeting ^^^ ^ 
held on the 12th of September, 1864. On the 1st of August the Hindubtan, 

OniKAa AND 

directors of the Eindiutan Bank held a meeting of the board, at Jafak. 
which the agreement for amalgamation was read and approved, BuparU 
and at an extraordinary general meeting on the 25th of Auguist, ^^ * 
1864, that agreement was confirmed. A circular was then issued 
io the shareholders in the Imperial Bank to the effect that they 
were entitled to an equal number of shares in the new bank to that 
held by them in the Imperial Bank at £6 premium, by virtue of 
the directors of the Imperial Bank having paid to the Hindustan 
Bank a sum equal to £5 per share. 

Mr. Alisonj having agreed to come in on the 22nd of Sep- 
tember, 1864, received notice that twenty-five shares were allotted 
to him, and on the 5th of January, 1865, he was credited with 
£5 per share on the shares held by him in the Imperial Bank, 
representing his interest in the Imperial Bank, and he then paid, 
in cash, £150 to the Bank of Sindustan, making together the 
«imi of £275, which he now claimed. 

Calls were subsequently made upon the shares which Mr. 
Alison held, and he having failed to pay them, the directors con- 
sequently, on the 12th of March, 1866, declared his shares for- 
feited, and commenced an action against him to recover previous 
calls due. On the 5th of May, 1866, some of the shareholders in 
the Imperial Bank filed a bill, by leave of the Court, to set aside 
the amalgamation as uUrd vires, which was heard on the 6th and 
7th of May, 1868, by yice-Chancellor Oiffard, s^d the agreement 
declared to be tdtra vires and inoperative (1). The liability of the 
Defendant at law for the calls came on to be argued before the 
Court of Common Pleas, when the Court unanimously held that the 
Defendant Alison was entitled to the judgment of the Court 
The Plaintiffs appealed to the Exchequer Chamber, but the judg- 
ment was affirmed (2). 

By an order of the 21st of December, 1866, a voluntary winding- 

(1) Law Kep. 6 C. P. 54. (2) Law Rep. 6 C. P. 222. 
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up of the Bank of Binduslan was ordered to be continued under 
superrisioD. 



Mr. DieJdnson, Q.C., and Mr. BrooJcAanh, for the applicant:— 
The applicant is clearly entitled to a return of the monej 



In re 

'3ANK0F 

HlNDUBTAK, . 

Chiha, AND which he paid as the price of the shares. There were no sacb 
APAN. g|^£^|^ JQ existence, and therefore there was no consideration for 
A1J8ON. the money paid. 



[The LoBD JusTiOE James : — So far as you ask the return of the 
money actually paid, I am with you ; but there is no ground for 
the return of the £125, which the applicant never paid, but with 
which, by a transaction that was void from beginning to end, he 
was to be credited. That is out of the question.] 

Then we will not press that part of the case ; but Mr. Atisof^ 
is clearly entitled to interest. The statute 3 & 4 Will. 4, c. 32,. 
8. 28, gives interest from the time when the demand shall be mad^ 
in writing, so as such demand gives notice to the debtor that 
interest will be claimed. Independently of the statute, a person' 
who pays a deposit, on failure of the vendor to make a title is- 
entitled to interest : Farqvhar v. Farley (1). 

[They also referred to Huffhes^ Claim (2).] 

Mr. Qreme, Q.C^ Mr. Hiffffim, Q.O., and Mr. WaUer, for the 
liquidators of the Mndudan Bank ;— 

This is substantially an action at law for restitutio in integrum, 
which, under the circumstances of the case, viz.; a common mk" 
take without fraud^ is unsustainable : Western Bank ofScoUand v. 
Addie (3). It is contrary to the principles on which this Conrt 
acts to relieve one party against a common mistake at the expense 
of the other, more especially when it cannot restore both parties 
to their original position : Mra Case (4) ; Lawes v. Parser (5). 
The moneys paid by Alison were paid by him voluntarily, and 
cannot be recovered back in the absence of mala fides : Taylor 
V. Hare (6). It is submitted, therefore, that this application most 
be refused. 



(1) 7 Taunt 592. 

(2) Law Bep. 13 Eq. 623. 
• (3) Ibid. 1 H. L., Sc. 146. 



(4) 2 J. A; H. 409. 

(5) 6 E. A; a 930. 

(6) 1 B. & P. (N.B.) 260; 
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« 

SiR-W. M. James. L.J. : — L. J. j. 

for V.-0. W. 

This is a very simple case, and but for the elaborate arguments .^^ 
at the Bar would have been a very short one. ^^^ 

In re 

The applicant seeks the return of money which he has paid as Bank of 
the price of certain shares which he did not get There has been oaiNA^i^ 
on both sides a common mistake of fact as well as of law, but J^^- 
without any fraudulent intention on the part of any one concerned, alk^ 
As it has turned out^ there never were in existence any shares 
such as the company purported to allot to him. That being so, it 
seems a mere matter of course for him to say, ** Give me back my 
money ; I have received no shares." There is nothing in the cir- 
cumstances of the case which can justify the Bank of Hindustan in 
refusing to repay to him the money he paid them under this 
common mistake. 

It has been sought to impugn the soundness of the decisions of 
the Courts of Law ; but I see no foundation for any such contention, 
and if I did, I consider I am bound, in a case of this kind, by 
the decision of the Exchequer Chamber. 

It is perfectly plain that Mx. Alison has received nothing in 
consideration of the money he has paid, and therefore, it ought to 
be repaid him. This disposes of the right as to the £150 actually 
paid. The claim to be repaid the £125 with which Mr. Alison 
was credited in respect of his shares in the Imperiai Bank stands 
on a different footing, and cannot, in my opinion, be maintained. 
It formed part of one entire transaction, which was void from 
beginning to end. It is not money paid by him or on his behalf, 
and the very ground of his success in the former claim is &tal to 
success in this. 

Possibly he may have some claim against his own company in 
its corporate capacity, who may have a claim over against the 
Sindustan Bank, but there ia no foundation for any claim by 
Mr. Alison against the Hindustan Bank, except for the sum he 
has actually paid. 

Then, with regard to the interest : I must hold that Mr. Alison 
is entitled to interest on the £150 from the 21st of April, 1871, 
that is, from the date of the summons. As no authority has been 
shewn to the contrary, I must hold that the summons is a demand 
in writing sufficient to meet the requirements of the statute. ' 
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Japak. 
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AlJSOH. 



This application being in effect an action at law, interest must 
be computed at 5 per cent. The delay in this case has arisen from 
the procedure of the Court and not from the conduct of the 
parties. 

Solicitor for Alison : Mr. Pulbrook. 

Solicitors for the Liquidators : Messrs. Ashurst, Marris, it Co. 
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JOHNSON V. BUEGESS. 

[1869 J. 100.] 

Mareh 6. Administration Suit — Defendant ordered to pay Moneys into Court — Begistra" 
■""" tion — Contempt — SequestraJtion of Real Estate — 27 <fe 28 Vict, c 113— 

Petition by Plaintiffs for Sale of Real Estate refused — Costs. 

A Defendant in an administration suit failed to comply with an order 
(which had been registered) directing him to pay two sums of money into 
Court to the credit of the cause. Sequestrators, under a writ issued by the 
Plaintiffs, having entered into possession of the Defendant's real estate, a 
Petition was presented by the Plaintiffs, under the Act to amend the Law 
relating to future Judgments, Statutes, and Heopgnizances (27 & 28 Vict 
c. 112), praying that such real estate might be sold and the proceeds applied 
in payment of the moneys due from the Defendant : — 

Edd, that the Plaintiffs were not creditors to whom the real estate of their 
debtor had been delivered in execution, and Petition dismissed accordingly. 

X HIS was a Petition by the Plaintiffs in the cause ; and it was 
also intituled In the matter of the Act 27 & 28 Vict c 112 
(an Act to amend the Law relating to future Judgments, Statutes, 
and Becognizances). 

The suit was instituted against a trustee and executor for the 
administration of the trusts relating to the real and personal estate 
of the testator in the cause ; and it was registered as a 7m j^endens 
on the 1st of July, 1870. On the further consideration^ on the 
25th of July, 1872, an order was made in the suit» whereby it was, 
inter alia^ declared that the estate of the testator was interested 
in certain real estate in the proportion in the pleadings mentumed, 
and in a like proportion to a certain mortgage, and that the 
Defendant was bound to exonerate the real estate from two mort- 
gages mentioned in the bill^ and the interest ; and the Defendaat 
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Mras ordered to pay, on the 12th of December. 1872, into the L. J. j. 

for V -0 W 

bank to the credit of the cause the sum of £105 ISs. lOd., and ' ' 

the sum of £442 Os. 2d., found due from him on account of the s^yw 
personal estate and of the rents and profits of the real and lease- ^^^b^^bok 
hold estate of the testator. BuBOEas. 

The order was registered in the Common Pleas on the 19th of 
December, 1872. 

The Defendant did not pay the moneys into Court'as directed. 

On the 16th of January, 1873, a writ of sequestration was 
issued, directed to certain persons, two of whom were auctioneers, 
named, as against the Defendant's real and personal estate, for the 
purpose of obtaining payment of the moneys mentioned above. 
The writ was registered on the 31st of January in the Common 
Fleas, pursuant to the provisions of the statute 27 & 28 Yict c. 112. 
The sequestrators took possession of certain personal estate valued 
at less than £250, and on the 18th of January they sequestered 
the real estate, and had entered into possession of such parts of it 
as were in the occupation of the Defendant, and the tenants of the 
other parts had attorned to them. No sums of money had been 
paid into Court. The Petitioners, the Plainti£Es, prayed that 
the real estate in the possession of the sequestrators might be sold, 
and that the proceeds of sale, or so much as might be applicable, 
might be applied in payment of the moneys due from the Defen- 
danty and for consequential relief. 

Mj. Dickinson, Q.C., and Mr. Jemmett, for the Petitioners : — 

The Petition in In reBtuih (1) was a similar one to this, and pre- 
sented under the Act 27 & 28 Yict c. 112, and there the Master 
of the Bolls made an order for sale of the estate sequestered. 
The order of this Court for payment of money into Court is, accord- 
to the decisions, the same as a judgment. The Plaintiffs obtained 
the order. It was for their benefit, and they issued the writ of 
sequestration. The sequestrators have not delivered the estate 
to the Plaintiffs themselves, but they still hold possession as they 
did in In re Bush. The Plaintiffs have registered the order, and 
also the writ of sequestration, and the sequestrators have taken 
possession for them of the real and personal estate ; and it is sub- 

(n Law Rep. 10 Eq. 442. 



400 EQUITY OASES, . [L. B. 

L. J. J. mitted that the Court can, upon their application^ direct a sale of 
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* the real estate, and the money realized to be paid into Court, thej 



being as much entitled to the real estate as to the personal, as they 
JomrsoN j^g Y^Q^ placed upon the same footing. If it should be said that 
BuBOESB. the Plaintiffs are not creditors, the answer will be the Court i& 

The 4th section of the Act clearly entitles the Plaintiffs to an 

order for sale on this Petition. 
[They, cited OMs v. Pike (1) and 1 & 2 Vict c. 110, s. 19.] 

Mr. J. W. Chitty, for the Respondent : — 

This Petition has been misconceived. It is intituled In the 
matter of the Act 27 & 28 Vict. c. 112, but the Plaintiffs can have 
no order for sale under that Act, and if not they can have no order 
for sale at all. The order in this case, for the payment of money 
into Court, and not to any person (1 & 2 Vict, c 110, s. 18), had 
not the operation of a judgment, and the Court has no authority to 
order a sale unless under a judgment. This is an attempt to exe- 
cute a judgment, and it must, it is submitted, fail. There are 
other persons interested besides the Plaintiffs. 

[He referred to Sutton y. Stone (2) ; GiUbe y. Pike (3) ; Shaw v. 
Wright (4) ; WcM^d v. Shakeshaft (6) ; Wand v. Docker (6); DanidTs^ 
Ch. Practice (7) ; 1 & 2 Vict c. 110, s, 18.] 

Mr. Dickinson, in reply : — 

'l!be only case cited which I need refer to is that of Ward t. 
Shakeshaft The expression made use of in the judgment in that 
case was in reference to a person who, although he got a decree 
against a Defendant, had nothing paid to him, but certain moneys 
were ordered to be paid into Court to the credit of the cause in 
which he was Plaintiff; "but that did not" (it was said) "consti- 
tute him a judgment creditor." The question in that case was, who 
of certain persons, who had disclaimed, were entitled to the costs. 
As to the word "person" in the statute 1 & 2 Vict c. 110, it is 
submitted that an order for payment to the Accountant^General 
is su£Scient — that he is a person within the meaning of the Act 

(1) 9 M. & W. 351. (4) 3 Yea. 22-24. 

(2) 1 Dick. 107. (.'») 1 Dr. & Sm. 269-272. 

(3) 8 M. & W. 223. (6) 5 Jur. (X.S.) 1287, 

(7) SthKd.vol. I, p.915. 
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There may be other persons interested in the moneys ordered to L. J. J. 
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be paid in, and when the property has been sold and the proceeds 



paid into Court, they will have a right to receive that to which they 

may be entitled. ^^^*^" 



Sir W. M. James, L. J. : — 

I have only now to consider whether the prayer of this Petition 
ought to be granted. The Petitioners are the Plaintiffs in the 
suit, which was one for the administration of trusts affecting both 
real and personal estate of the testator in the cause. It is true that 
the Plaintiffs have a large personal interest in the sums of money 
which have been ordered to be paid into Court ; but that cannot 
affect the true construction of the statute (27 & 28 Vict. c. 112). If 
this Petition can be sustained on the ground that the Plaintiffs are 
creditors to whom the lands of their debtor have been actually 
delivered in execution, then, as a matter of course, a Petition 
by any Plaintiff who has filed a bill for the administration of 
an estate, even though he might be interested in it in the 
very remotest degree, could be sustained. He might be, for 
instance, a simple contract creditor, and every farthing of the 
estate might go to a specialty creditor. But in fact the Plaintiffs 
are not, according to the plain meaning of the Act, creditors to 
whom the lands of their debtor were delivered in execution; 
nor are the sequestrators creditors ; nor can the Court be con- 
sidered a creditor to whom the Defendant must pay certain sums 
of money. The Defendant has not complied with the order 
which directed him to pay those sums of money into Court, and he 
is, in that respect, guilty of contempt of Court ; still, I think it 
would be stretching the provisions of the statute beyond their plain 
meaning if I were to hold that the Plaintiffs are creditors to whom 
the lands of their debtor have been delivered in execution, and 
therefore I must dismiss tliis Petition ; the costs of the Petitioners 
and the sequestrators must come out of the estate, and the Defen- 
dant must set off his costs against the debt due from him to the 
estate. 

Solicitors : Mr. O. 0. Biee ; Mr. A. D. Bird, agent for Messrs. 
BeUyse dt 801%^ Nantioich. 
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; I'. J. J. WATERER v. WATERER. 

for V.-O. W. 

1878 . [1872 W. 11.] 

M arch 12. Conversion — Partnership— Land " involved in Traded 

A testator, a nurseryman, devised his real estate, on .part of which he had 
carried on his business, and his residuary personal estate, to his three soos, 
F.y J(f., and cT., as tenants in common. After his death they carried on the 
business in partnership, and out of moneys belonging to the estate com- 
pleted a contract for the purchase of more land which was inchoate at the 
death, and employed such land in the business. Subsequently, F. and /. 
purchased Mh third share in the land aud business, and paid for it partly 
out of the estate and partly out of moneys borrowed on the land. f. and 
t7. then continued the business on the land. F, subsequently died ia- 
testate : — 

Htld^ that both the devised and the purchased land employed in the 
business was converted. 

John WATEBEB was the owner of freehold land near Bagshoir 
on which he carried on the business of a nurseryman, under the 
name of John Waierer & Sons. He was assisted in his business by 
his three sons, Frederickj Michady and John^ to whom he paid 
certain sums for maintenance, but who were not otherwise in- 
terested in the business. He also possessed other real property. 
By his will, dated the 29th of August, 1867, he devised to his son 
Frederick, absolutely, a certain freehold house and land. The 
house and land in which he, the testator, then resided he gave to 
his son Michael, reserving for twenty-one years from his decease, 
for the benefit of those who might carry on his business, the use 
of a room on the ground floor for an office, without paying any 
rent for the same. After giving several pecuniary legacies, indod- 
ing £1000 to Frederick and £1000 to Michael, he devised and 
bequeathed all his real estate and' the residue of his personal 
estate, including the goodwill of the business, unto his three sons, 
Frederick, Michael, and John, their heirs, executors, and adminis- 
trators, as tenants in common, in equal shares, and he appointed 
his sons executors of his will. The testator died on the 2nd of 
November, 1868, and his will was proved by Frederick and John, 
but Michael subsequently renounced. 



Wateuek 

V. 
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At his death there was subsisting a contract between him and L. J. J. 

for V -C W 

one Hodges for the purchase^ for the purpose of his business, of a 
house and farm at Boffahot, called the New JParm, for £3400. 
The contract was, after his death, carried into effect by his three 
8on£f, to whom the land was conyeyed as tenants in common. W atebe b. 
For a short time the business was carried on by the three sons 
under the same style as before, but in April, 1869, it was arranged 
that Miehad should retire, and as the residuary real and personal 
estate of the testator (except invested property) was employed in 
the business, it was arranged iiisA Frederick and John should pur- 
chase MiehaeTs interest under the will, except certain furniture, 
for £52,000, the purchase to be completed by the 1st of May, 1869. 
The purchase-money was subsequently increased to £52,500, to 
include profits from the testator's death, and was carried into 
effect on the 25th of March, 1870, when Miehad Waierer granted, 
assigned, [and confirmed unto Frederich and John Waterer all the 
dwelling-house devised by the testator to Miehael, together with 
furniture and other things therein. And also all that one equal 
undivided third part or share of him Miehad Waterer of and in 
the freehold lands, houses, and hereditaments belonging to the 
testator ; and all that one undivided equal one-third part or share 
of him the said Michael Waterer in the residuary personal estate 
of the testator, including the goodwill of the said business, and 
all other claim or share, if any, of the said Miehad Waierer, into 
or out of the real and personal estate of the testator, including the 
legacy of £1000, and in and to the rents, profits, and proceeds of 
the real and personal estate, except certain furniture removed from 
the house, to hold the same to the use of Frederick and John 
Waierer J their heirs, executors, administrators, and assigns, accord- 
ing to the nature and tenure thereof, in equal shares as tenants 
in common. 

After completing the purchase from Michael Frederick and 
John continued to carry on the business of nurserymen in part- 
nership, under the old style of John Waterer dt Sons, upon the 
same land, with the - addition of the land purchased from Hodges, 
Micha^s share of the estate was, in fact, purchased only in order 
to enable Frederick and John to carry on the business. The funds 
out of which the purchase was made were as follows : — £2000 out 
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L. J. J. of the assets, £8000 left due on the joint and seyeral bond of 

for V • C W 

Frederieh and John, £27,000 paid ont of moneys belonging to the 

v^vw testatoi^s estate called in for that purpose, and £15,000 borrowed 

Watebeb g^jjj ^jjQ ijofi^ion and County Bank on the joint and several note 

Watsrer. of Frederiek and John Water er. secured also with other moneys 

on the deposit of the title deeds of the greater part of the real 

estate of the testator, including that purchased from Hodges. 

£6500 of the debt was paid off by Frederiek and John Waterery 

leaviug only £11,500 due. The £8000 owing to Michad on the 

bond was also charged on the land subject to the charge of the 

bank, and was still owing. 

On the 4th of October, 1871, Frederick Waterer died intestate, 
leaving his widow and ten children . him surviving. His widow 
obtained letters of administration of his estate, and on the 11th of 
January, 1872, filed this bill On the 4th of July, 1872, the 
Chief Clerk by his certificate found the facts above stated, and 
found that the said lands and hereditaments generally were, in 
fistct, purchased and acquired for, and the same had been chiefly 
<;onverted from time to time and used and occupied for or in con- 
nection with the business of a nurseryman ; that such parts thereof 
f» had noty at the death of the said intestate, been so converted, 
nor retained, nor used, were inserted in the schedule, parts 2 
and 3, viz., four fields in pasture, let to one FrimMey^ as yearly 
tenant, at a rent of £20 ; five houses to which the intestate was 
entitled, in equal moieties; and a field of one and a half acres 
unlet. 

The certificate also found that the intestate had become answer- 
able, or had expended £18,416 139. 4d. in the purchase of Miekads 
third share under the will. 

Mr. Dickinson, Q.C., and Mr. Charles Browne, for the Plaintiff, 
the widow. 

Mr. Qreene, Q.C., and Mr. Oookson, for the younger children of 
Frederick : — 

It is shewn on the certificate that the land was used by the * 
testator for the purpose of his trade, and that he devised it to his 
fions for the same purpose, else why did he reserve the room in the 
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house for an office ? It is admitted that the sons employed the l. J. J. 
land devised, and acquired the additional land, for the purpose of 

1873 



isanying on the trade of nurserymen* In Mr. Lindley^s valuable 
book (1 ) all the cases are collected, and the writer adds these observa- ^^"^^^ 
tions : ^* From the principle that a share of a partner is nothing more Watereb. 
than his proportion of the partnership assets after they have been 
turned into money and applied in liquidation of the partnership 
debts, it necessarily follows that in equity, a share in a partner- 
ship, whether its property consists of land or not^ must, as between 
the real and personal representatives of a deceased partner, be 
deemed to be personal and not real estate. And although the 
decisions upon this point are conflicting, the authorities which are 
in favour of the above conclusion, certainly preponderate over the 
others." Here the land was devised to the sons that it might be 
used as partnership property, and the new land acquired by the 
three co-partners solely for the same purpose, and both used as 
partnership assets. This distinguishes the case from those au* 
thorities which appear to conflict with the rule : such as Thomian 
V. Difccn (2) ; BandcUl v. BandaU (3). On the other hand, the 
role is supported by numerous authorities: Bipley v. Water' 
wcrth (4) ; Tovmshend v. Devaynes (5) ; PhiUipz v. P&tZKps (6) ; 
Darby v. Darby (7) ; E8$eo^ v. Eisex (8) ; Myers v. Perigal (9) ; 
Forbes v. Steven (10). On these authorities, the decision ought to 
be that the land was personal estate. 

Mr. Lindley, Q.C., and Mr. Droop^ for the heir-at-law : — 

There is, no doubt, some conflict in the authorities, which in one 
or two cases are irreconcilable; but except in those cases, the 
principle is clear. The trade of a nurseryman — which is not men- 
tioned in the Bankrupt Aety though a market gardener is — ^bears 
more analogy to that of a farmer; but in Morris v. Barrett (11), 
where two devisees of land carried on the business of a farm and 
kept moneys in one common stock, and one died, it was held they 

O) 2nd Ed. voL i. p. 667. (6) 1 My. & K. 649. 

(2) 3 Bro. C. C. 199. (7) 3 Drew. 495. 

(3) 7 Sim. 271. (8) 20 Beav. 442. 

(4) 7 Ves. 423. (9) 2 D. M. & G. 699. 

(5) Cited in Lindley on Partner- (10) Law Rep. 10 Eq. 178. 
ship, 669, 2nd Ed. (11) 3 Y. & J. 384. 

VouXV. 2H 2 
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L. J. J. were joint tenants of the lands devisedy but tenants in common of 

fnr V jO 'W 

after-acquired lands. In Brown y. OaJcshot (1), where the business 
1873 ^ ^ ^ 



Wateb£B 

V, 



carried on was that of a brewer, it was held that a devise to them 
both did not make them tena;nts in common. The only case where 
Watkrer. imi(j acquired by devise was treated as partnership assets is Essex 
V. Essex (2), but that is quite inconsistent with Cooksan v. Cook- 
son (S). In Steward v. Blaheway (4), the Court held that shares 
in land purchased for a partnership business passed to the heir- 
at-law. 

[They also referred to Bisselt on Partnership (5), and Myers v. 
Perigdl (6).] 

Sir W. M. James, L.J. :— 

I am of opinion that this case is governed by that dass of cases- 
in which Lord Eldon said that where property became involved 
in partnership dealings it must be regarded as partnership pro- 
perty. It seems to me immaterial how it may have been acquired 
by the surviving partners, whether by descent or devise, if in &ct 
it was substantially involved in the business. If, instead of Miehad 
selling his undivided third part, there had been a partition before- 
hand, and then a purchase by the other partners of his allotment,, 
it would have been impossible to say that the freehold so bought 
to carry on the business was not within the authorities. They 
buy it» not as an undivided third only, but in one lump, for one 
lump sum, including the goodwill ; therefore it was, in fact, a pur- 
chase of land and business all together, by the continuing partners 
jointly, for the purpose of the business. Under those circom- 
stances, I think they must be deemed to have irrevocably appro- 
priated each of them his share in the land to the partnership 
purposes. A nursery gardener's business is probably one above 
all others where men would act as these gentlemen appear to 
have done. They necessarily appropriated the soil itself for garden* 
ing purposes which could not be carried on without it. It is, in 
fact, in nursery gardening, practically impossible to separate the 
use of the soil for the trees and shrubs, from the trees and shrabs 

(1) 24 Beav. 254. (4) Law Rep. 6 Eq. 479. 

(2) 20 Beav. 442. (5) Page 56. 

(8) 8 Sim. 529. (6) 2 D. M. & G. 599. 
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themselveSy which are part of the freehold, and at the same time 
constitute the substantial stock- in-trade. In my judgment^ there- 
fore, the land used in the trade is part of the partnership pro- 
perty, and therefore personal estate. The house and land not 
Tised for the partnership business, but let to tenants, remain real 
estate. The mortgages must be paid ezclusively out of personal 
estate. 



L.J.J. 
for V.-C. W. 

1873 



Watkbbb 
Watibeb. 



Solicitor for the Plaintiff and younger children: Mr. J. B. 
Adams. 

Solicitors for the Heir-at-law : Messrs. Janson, Cchb, & Pearson. 



In re ANGLO-MOEAVIAN HUNGAKIAN JUNCTION 

RAILWAY COMPANY. 

DENT'S CASE. 

'Ccmpany — Subscriber cf Memorandum — Artide of ABiocwtion — Allotment of 

Paid-up Shares — Agreement, 

W, 2>., one of the sev^n persons who subscribed the memorandom of asso- 
ciation of a company, to work a certain concession, agreed to take 100 
shares. A recital of the articles of association was that E,, who assigned 
the concession to the company, had agreed to cause to be allotted to the 
persons subscribing the articles, shares to be deemed fully paid up, and 
the 5th article stated that the shares of each subscriber of the memorandum 
should be allotted to him as folly paid up, and that a competent number of 
shares should be allotted to E, in pursuance of the arrangement which had 
'been previously come to. The company was registered on the 22nd of Sep- 
tember, 1865, and on that day the directors issued to E,, for work already 
done, ftc, &c., £50,000 in debentures and 4000 shares. W, 2>..was a 
director. 

On the 3rd of October, 1865, E. requested the secretary to place shares of 
the 4000 in the names of the persons mentioned, W, D, being one of them, for 
100 shares. The company was afterwards ordered to be wound up. The 
■official liquidator placed the name of W. D, on the list of oontribntories in 
respect of the 100 shares for which he subscribed, and on summons asking 
that a call of £3 a share might be made :— 

Hdd^ that TT. 2>.'s name had been rightly placed on the list, and that he 
must pay the call, and that it was not competent to persons who had bound 



L. J. J. 

for v.-a W. 

1878 
Marek 21. 
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Lb J. J. themselves by the memorandum to take and pay for shares, to introduce an 

for V.-O. W. article into the articles of association to the effect that they should not be 

1873 called upon to pay anything. 

PeG^s Case (1) observed upon. 



DlllT*B OAflE. 



Ti 



HIS was an adjourned summons. The Anglo-Moravian Hun- 
garian Junction BaUway Company^ Limited, was registered on the 
22Qd of September, 1865, 'under the Companies Act, 1862, and it 
was ordered to be wound up on the 22nd of April, 1870. 

The memorandum of association stated that the object of the 
company was to construct and work a railway in Moravia, in 
accordance with a concession from the Emperor of Austria, and 
for the execution of other works ; that the liability of the members 
was limited ; that the capital of the company was £500,000 in 
25,000 shares of £20 each ; and that the seven persons whose 
names and addresses were subscribed were desirous of being formed 
into a company in pursuance of the memorandum of association, 
and that they had respectively agreed to take the number of 
shares in the capital of the company set opposite their respectiye 
names. 

Wm. Dent was one of such seven persons, and he subscribed for 
100 shares. 

The concession had been granted to Mr. Baikem and Mr. /. B. 
Even, and one of the recitals of the articles of association was 
that Even (who was authorized to act as attorney for Baikem in 
the assignment of the concession) had agreed to cause to be allotted 
to certain of the persons subscribing the said articles shares in the 
company to be deemed fully paid-up shares ; and the 5th article 
of association was as follows : — ** The shares written in the memo- 
randum of association opposite the name of each subscriber, shall 
be allotted to him as fully paid up, and a competent number of 
shares shall be allotted to Even,** in pursuance of a written agree- 
ment which had been come to on the ] 9th of September, 1865. It 
was part of that agreement which was entered into by the parties 
who were to form^the company, and Even (who was the contractor 
of the company), that in respect of certain works and labour 
already done, and goods and materials supplied, and contracts 

(1) Law Rep. 5 Ch. 11. 
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entered into, and expenses incarred by him, there should be pay- L. J. j. 
able to him £50,000 in debentures and £80,000 in 4000 shares, ^'"'^ ^"^' ^* 

1873 

and, accordingly, at the first meeting of the directors, held on the 



22nd of September, 1865, it was ordered that such debentures and ^""^[^OAm. 

shares should be sealed and issued to Even : and that was thereupon 

done. 

Eyery member holding not less than fifty shares was eligible as 
a director, provided all calls made on all his shares should have 
been paid. 

Dent was a director, the first managing director, and chairman 
of the company. 

The only claim established in the winding-up was for the sum 
(principal and interest) of £1997 9^. 7(2., by a transferee of seventy- 
nine of the debentures which had been issued to Even. It appeared 
that, on the 3rd of October, 1865, Even wrote to the secretary of 
the company, requesting him to make out shares in the names of 
gentlemen, nine in number, seven of whom were the original sub- 
scribers, for the numbers opposite their names, including 100 in 
the name of Dent^ and he said he would inform the secretary how 
he wished the* remaining shares should be prepared to complete 
the 4000. The ofScial liquidator 'had settled six of the original 
subscribers, and Even and two other persons, on the list of contribu- 
tories for, in the aggregate, 4000 shares, and this was a summons 
taken out by the liquidator, asking that a call of £3 a share might 
be made upon all the contributories. 

DenPe evidence was, that it was part of the original agree- 
ment upon the formation of the company that his 100 shares 
should be fully paid up ; that he signed the memorandum and 
articles of association upon the faith and in consideration of having 
the shares allotted to him as fully paid up ; that no prospectus of 
the company was ever issued ; that the company was never adver- 
tised to the public ; that no shares were ever subscribed for by the 
public ; and that the whole of the shares allotted were allotted as 
fully paid up. 

Mr. Didkinean, Q.G. (Mr. OraeknaU with him), for the official 
liquidator, after stating the facts, was stopped by the Court. 
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L. J. J. Mr. LincUey, Q.C., and Mr. Marten, for Mr. Dent : — 

for V.-C. W, y9 ^ y > 

jg^3 The Companies Act, 1867, has nothing to do with' this case, 

"7^ this company haying been fohned in 1865. The first question is, 

ought not Dent to be treated as the holder of 100 fully paid 

up shares? and the 5th article is perfectly conclnsiye. The 
memorandum and articles were registered on the same day, and 
were part of one transaction, and must be construed together; and 
the decisions have gone to this length, that where the memoran- 
dum has been signed, as here, by Dent, if it appears from the 
articles that the shares were to be treated as fiilly paid-up, that is 
sufficient The articles of association in this case embodied the 
iigreement which had been previously entered into with Even, and 
which was to be carri.ed out by him, and Dent shews by his eyi- 
dence that the shares for which he subscribed were fully paid np ; 
i.e., they were a part of those shares which had been allotted to 
Even, and to which he was entitled, as part of the bargain between 
him and the company, as fully paid-up shares : PeJTs Caae (1) ; 
DrummancCB Case (2); Jones^ Case (3); Chmpames Ad, 1862, 
fis. 11-14. 

But if Dent should be retained upon the list, he ought not 
to be required to pay the call upon more than fifty shares. The 
real question, however, is. Can the Court strike out the 5th article 
of association, and hold that it has no application to this case 7 
The agreement with Even was a lona fide one. It fully ap- 
peared in the articles of association; so that the creditors and 
others could not be misled. They knew that these shares were 
issued as fully paid up to Even for works already done by him, 
Dent having signed the articles upon the faith of having My 
paid-up shares ; he cannot be required to pay this call ; and there- 
fore the summons ought to be dismissed with costs. 

Sir W. M. James, L. J. : — 

I am of opinion that Mr. Denfs name must remain on the list of 
contributories. It is not necessary for me to go at length into the 

(1) Law Rep. 5 Ch. 11. (2) Law Rep. 4 Ch. 772, 

(3) Law Rep. 6 Ch. 48. 
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cases which have been cited, I haye more than once expressed a L. J. J. 

for V »P W 

strong — ^I maj say something more than a strong — inclination of •- • • 
my opinion^ that Pe[C9 Case (1) was originally rightly decided ; but I ^ 



am, of conrse, bound by the decision of the Court of Appeal, sitting ^^kt's Cabe^ 
here, as I do, as Yice-Chancellor, and should follow it if it goyemed 
this case ; but it appears to me that the ratio decidendi does not 
extend to this case, and therefore I must act upon what I conceive 
to be the law applicable to it, which I think is a yery simple one. 
Certain persons bound themselyes by the memorandum of asso- 
ciation to take shares and to pay for them, and the question is, 
whether it was competent to them to introduce an article into the 
articles of association, which in fact and in terms says that, not- 
withstanding those persons did undertake, by subscribing the 
memorandum and the articles of association, to take and pay for 
shares, they shall not be called upon to pay one farthing for them. 
It appears to me that the article is about as substantial an altera- 
tion of the memorandum as it is possible to conceiye, such an 
alteration as is not permitted by sect. 12 of the Ckmpanies Act, 
1862, and therefore I am of opinion that Dent is liable for the call. 
The order must be as asked. The costs of the liquidator must be- 
costs in the winding-up, and Dent must pay his own costs. 

Solicitors : Mr. T. E. WatJcin ; Messrs. Thomas dt Eollams. 

(1) Law Rep. 5 Ch. 11. 
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0. J. B. Ex parte WALTER In re HEATH. 

1878 

%^v^ Banhruptey Ad, 1869 (32 A 33 Viet, c, 71), 8. 32^Prfferential Ddfia^Paymmt 

March 2i. infidl — Wages and 8alarie» — Composition. 

A Bcboolmaster filed a petition for liquidation, and his creditore resolved to 
accept a composition. Among the creditors were a music master and a drill 
sergeant, who were engaged by the term to attend the school twice a week, 
at a fixed payment per hour or per lesson, to give lessons to the pnpils : — 

ffdd, that the sums due to these creditors were not preferential debts 
within sect 32, sub-sect 2, of the Bankruptcy Act, 1869 : 

Bdd, also, that sect 32 has no application to the case of a oompontion. 

HIS was an appeal from a decision of the Judge of the Connty 
Court at Bamet, 

K F. Heathf a sohoolmaster at Tatteridffe, on the 26th of July, 
1872, filed a petition for liquidation by arrangement or composi- 
tion. The first meeting of the creditors was held on the 2l8t of 
August, and was continued by adjournment on the 80th of August 
Eeath produced a statement of his affairs, by which it appeared {inter 
alia) that he owed to ** creditors for rent, rates, taxes, and wages, 
as per list E., £397 8s. 8d." This list was read to the meeting, and 
it was stated that the creditors included in it were entitled to be 
paid in full. Among the creditors mentioned in list E. were, ** J. 
Brooks, music master's salary, £26,** and '' J. Sart, drill sergeant's 
wages, £9." At the adjourned meeting on the 30th of August the 
creditors, by the statutory majority, resolved to accept a composi- 
tion of 68. in the pound on the amount of their debts, payable one 
calendar month after the registration of the confirming resola- 
tion, and E. J. Walter was appointed trustee. These resolutions 
were duly confirmed at another meeting of the creditors held on 
the 12th of September, and were duly registered. The trustee 
proceeded to get in the estate. He was afterwards advised that 
the debts of Brooks and Hart were not, under sect 32, sub-sect 2 
of the Banhruptey Ad, 1869, preferential debts payable in foil, 
and he declined to pay those creditors more than the compositioii 
of 6s. in the pound. Brooks and Hart applied to the Court for an 
order that the trustee should pay their debts in full. 
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Brooks deposed :— '^ I was engaged by Heath as a yisiting master 
to mstnict the pupils in mnsic, and was paid by the term. I was 
to be paid 2«. Qd. per hour for the time I was occupied in teach- 
ing, and the time of going and returning. I attended twice a week 
during the whole term." 

Hart deposed : — '* I was engaged by Heath, to instruct the pupils 
in drilling, and was paid by the term. I gave two lessons a week, 
and was paid 4d. each lesson, to cover going and returning. I 
taught twice a week during the teroL" 

The Judge ordered the trustee to pay these two debts in full. 
The trustee appealed. 

Mr. Window^ for the trustee : — . 

The trustee is not bound by anything which took place at the 
meeting of the creditors which does not appear in the resolutions. 
It is his duty to investigate who are entitled to be paid in full. 
These creditors are not within sect. 32, sub-sect. 2 of the Bank^ 
rwptcy Act, 1869 (1) ; they are clearly not labourers or wbrkmen, 
and they are not clerks or servants in the employment of the debtor, 
for only part of their time was occupied for him : Ex parte Orcm^ 
foot (2) ; Ex parte OreUier (3) ; Totonshend v Windham (4). The 
intention of the Act is that a clerk or servant who works for only 
one master should not, by reason of the master's bankruptcy, lose 
his sole means of subsistence. 

Mr. HarrtB, for the claimants : — 

The list E. of creditors who were to be paid in full was read to 
the meeting, and it was part of the basis of the resolutions after- 
wards passed ; the trustee has no power to alter it. As to the 



C* J. B. 
1873 



(I) Sect. 32 provides tbat the debts 
thereinafter mentioned sball be paid in 
priority to all other debts, and shall be 
paid in full, unless the property of the 
bankrupt is insufficiept to meet them 
(that is to say), 

(1.) Bates and taxes. 

(2.) "All wages or salary of any 
clerk or servant in the employment of 
the bankrupt at the date of the order of 



adjudication, not exceeding four months' 
wages or salary, and not exceeding 
£50; all wages of any labourer or 
workman in the employment of the 
bankrupt at the date of the order of 
adjudication, and not exceeding two 
months' wages." 

(2) Mont. 270. 

(3) Ibid. 264. 

(4) 2 Vem, 646. 
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Ex parts 
Walteb. 

In re 
Heath. 



coDBtruction of the section, the old cases are in our favour. The 
principle of this section, and of the analogous provisions in previous 
Acts, is, that persons who are engaged by time and not by the job 
are entitled to be paid preferentially : Ex parte Homborg (1) ; Ek 
parte Neal (2). That principle includes us. 



Sir James Bacon, C J. : — 

I cannot affirm this order. The words of the section are very 

m 

plaia Persons engaged as these claimants were do not come 
within the description of " any clerk or servant in the employmeDt 
of the bankrupt." I should be setting aside the words of the 
statute if I were to hold that they do. Their attendance rather 
resembles that of a surgeon or apothecary. They were clearly 
neither clerks nor servants. Still less can it be said that they were 
paid wages, or that they were labourers or workmen. They could 
have, therefore, no preferential claim even in a bankruptcy. Bat 
this is a composition under sect. 126, and the essence of a compo- 
sition is an equal benefit to all the creditors. Unless a com- 
position is perfectly equal it is void. It is possible that the 
creditors might properly consent to pay out of their own moneys a 
larger amount to some particular creditors, but that would be a 
different matter. I do not find in the resolutions passed in this 
case anything different from an ordinary case of composition ; there 
is no reference to any list of creditors who are to be paid iu full, 
even if that would make any difference. The resolutions form the 
contract between the debtor and the creditors. The order of the 
County Court must be discharged. 

Solicitor for the Trustee : Mr. 8. H. Head, 

Solicitor for the Claimants : Mr. B. 8. Harris, Hadlet/. 



(1) 2 M. r>. & D. 642. 



(2) Mont. & M*A. 19^. 
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ACCEFTAHCE OF BKkBJBS^Notiee of AUoiment 
— Porting Letter — Venial of reenpt of Letter — 
Completion of Contract^ An applicant for shares 
in a company denied tnat he bad received the 
letter of allotment, which was posted in London 
on the 16th of March, and shonld have arrived on 
the 17th ; and, having written on the 17th recall- 
ing his application, applied to have his name 
removed from the list of contributorios : — Held^ 
that the unsupported evidence of the applicant 
was not sufficient to prove that the letter of 
allotment which was posted had not been received, 
and that the name must therefore be retained 
upon the list. — ^ITie Court expressed an opinion 
that if the letter of allotment had not been re- 
ceived the contract to take shares would still have 
been binding upon the applicant as soon as the 
letter was posted. — British and American Tele- 
(fi'oph Cotnpanjf v. CoUon (Law Eep. 6 Ex. 108) 
disapproved of. Li re I>u>ekial Laxd Cojipany 
OF Mabseilles. Wall's Case - - 18 

2. Qualified Acceptance — Conditional Ap- 
plication — Repudiation — Damaaes — Coats u$ 
li^hreen Solicitor and Client — Companies Actf 
15SG2, 6. 35.] A. signed an application for shares in 
a company upon condition that he should be 
apiwinted secretary, and his acceptance of the 
office was to be subject to further inquiriesi which 
ho had caused to be made respecting the position 
of the company. The shares were allotted the 
next day, but A.t in consequence of information 
•he received, declined the appointment, and re- 
quired that the allotment should be cancelled. 
The company was wound up volmitarily, and A.^s 
name was placed on the list of contributories : — 
^eldf that the application for shares was con- 
ditional, and tho condition not having been ful- 
filled, A*s name must bo removed from tho re- 
gister and list of contributories, and as he had 
been placed there without any justification, he 
jnust receive costs as between solicitor and client 
oy way of damages, under sect. 35 of the Com- 

Vol. XV. S 



AGCEFTAKGE OF BEASEB—coiUinued, 

panies Act, 1862, for the extm expenses incurred 
by him. In re National Equitable Provident 
Society. Wood's Case - - - 236 

ACCOUHTAn OENEBAL— Transfer to Court of 
Chancery in Lreland - - 178 

See Tbanbfeb op Fund in Court, 

ABJOIHIKG GOAL UJXZS— Measure of Damages 
for Coals tDrongfvHy taken — Mode of taking 
Account."] Where coal has been wrongfully taken 
by working into the mine of an adjoining owner, 
the trespasser (in the absence of any suggestion 
of fraud) will be treated as the purchaser at the 
pit s mouth, and must pay the market value of 
the coal at the pit's mouth, less the actual dis- 
bursements (not including any profit or trade 
allowances) for severing and bringing it to bank, 
so as to place the owner in the same position as 
if he had himself severed and raised the coal. 
In re United Mebthtr Collieries Cohfant 46 

ADXnnSTKATIOK—Executor carrying on trade 
— Liability of estate - - 134 

See Executor cahryinq on Trade. 

Intermeddling with— Plea that Defendant 

is not executor - - - • 79 

See Executor de son Tort. 

Judgment against executor - - 270 

See Judgment Creditor. 
Marshalling— Payment of debts - 175 

See Marshalling. 

ADHIKISTSATION SUIT— Abi^conditig Defendant 
—Payment into Court - - 200 

See Ne exeat Keono. 

Costs - - - - 16, 161 

See Costs in Administration Sot. 1, 2. 

Sequestration — Judgment debt - 398 

See Sequestration. 2. 

ADlQKISTSATOE-^udgment against— Priority 
See Judgment Creditor. [270 

ADVAKCjEKEHT — Beservation of Interest hy 
Donor — Relnittal of Presumption— Purchase by a 
Father of Copyholds.'] A father purchascil a 
copyhold cottage in the name of his son. Shortly 
after the purchase the father served notice to quit 
on an occupying tenant, but afterwards allowed 
her to remain at an increased rent, and during his 
life received the rents and paid the outgoings : — 

js: 2 
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ADVAKCEMEHT — continued. 
Held (notwithstanding evidence of declarations 
that the cottage was the son's after his father's 
death), that the purchase was not an advance- 
ment. Stock v. McAvot - - - 66 

ADTEBTI8EMENT8 -Settled Estates Act - 66 
See Settled Estates Aot. 1. 

AFFIDAVIT — Notarial seal — Certificate of 
British consul - - - 67 

See NoTABT. 

AOEHT— Country solicitor— Costs - - 298 

See Country Solicitor. 
Patent — Discovery of name and address 116 

See Patent Sott. 

AGBEEMEHT — Marriage— Expression of inten- 
tion to settie - - - 121 
See Marriage Contbaot. 

ALLOTMEHT OF 8HASES - - 18, 236 

See AccEFTAKCB OF Shares. 1, 2. 

AXALOAXATIOK OF COKPANTEB — Limited 
toUh Unlimited Company — Form of AppliccUum 
for Shares — Allotment Letter — Alleged Conditional 
Contract — Acquiescence — Winding-up — Contribu' 
tory,^ A shareholder in a limited company A., 
which was being amalgamated with an unlimited 
company B.j received a printed form of applica- 
tion for shares in B. company, which he filled up 
with an application for ten shares, inserting, in 
writing, after the word •* company," the words 
" if limited." The answer he received in May, 
1869, was, that the directors of B. company had 
considered his application and had allotted him 
ten shares " in pursuance thereof," and had en- 
tered his name in the register. On the 1st of 
June, 1869, he wrote, ** Send me certificate for 
my ten shares in exchange for this allotment 
letter." The certificates were sent. Nothing 
more was done until the 6th of November, 1869, 
when the company was ordered to be wound, up. 
— ^In the form of application for shares, and in 
the allotment letter, the A. company was always 
properly described as " limited," and the B. com- 
pany was properly described without that word. 
— The applicant, upon being settled on the list 
of contributories, sought to be relieved, on the 
ground that what he had contracted for were 
diares in a limited company: — Held, that the 
absence of the word ** limited" was sufficient 
notice to the applicant (especially to a share- 
holder in a limited company) that the company 
for shares in which he was applying was un- 
limited; and that the insertion by him of the 
words " if limited " into the form of application 
was not efiectunl in imposing a condition upon 
the contract : — Held, further, that he had lost any 
right to relief against the company which he 
might otherwise have had, by delay and acquies- 
cence. In re United Ports Insurance Company. 
PERRETT'a Case - - - _ 260 

2. Void Amalgamation — Money Paid for 

Void Shares returned— Interest — Summons a Dc" 
mand in Writing vnihin Oie 3 A 4 Will. 4, c. 42, 
s. 28.] Two banking companies, A. and ^., agreed 
to amalgamate, A. to be wound upland B, to con- 
tinue and issue new shares at £6 premium, giving 
credit to the A. shareholders of £5 per share, re- 
presenting the capital of A, handed over to B, A 



AMAIOAXATIOK OF COXPAKIEa-^oiifinafd 

shareholder in A, was allotted twenty-five new 
shares in B., and paid £150, and was credited 
with £125. The amalgamation having been de- 
clared vUra vires and void : — Hdd, that the share- 
holder was entitled to the return of £150 paid by 
him (but not to the £125 representing his interest 
in the capital of A, company), with interest at £5 
per cent, from the date of the summons which 
claimed that interest. In re Bank op ELdidustak. 
China, and Japan. Ex parte Alison - 394 

AKb WJEJtn— Interrogatories by Defendant— Ex- 
ceptions .... 302 
See Interrogatories bt Defendant. 

AFPEAIr— Bankruptcy - - - 291 

See Bansruftoy Appeal. 

County Court - - - - W 

See County Court Appeal. 

AFFOnmCEHT—Defective— Life interest, with 
power to appoint by will - - 907 

See Defsctiye Apfointuent. 

ASBITSATIOK— Building sooiety— Jurisdiction 

See Building Society. 1, 2. 

ABTICLES OF A880GIATI0K~-Paid-np shares 
See Subscriber of Memoeandoi. [407 

ATTOBNET-OENXSAL— Costs — Charges and ex- 
penses .... 294 
See CoffiB OF Attorney-General. 

ATTCnOK— Order for sale by - - 150 

See Sale in Chambers. 

ATEBMENTS— Pleaof franduleiit preference 2S9 
See Fraudulent Prd^bbenge. 



AWABB— Payment by way of penalty 
See Kelief against Penalty. 
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BAESBUPTCT—Appeal 

See Bankruptcy Appeau 

Equitable charge on goods— Letter of hv- 

pothecation - ... 69 
See RsGisTRATioir of Bill of Sale. 

Fraudulent preference - - - 289 

See Fraudulent Psefebence. 

Injunction - ... 75 

See Injunction in Bankbupkt. 

Irregular proceedings — ^Proceedings in the 

wrong Court - - - 221 

See Bankruptcy JuRBDicnax. 

Mutual credit— Set-off- - 30, 93 

See Mutual Credit, 1, 2. 

— Order and disposition - - 223 

See Order and Disposition. 

Preferential debts — Wages and salaiies 41S 

See Preferential Debib. 

BANKBUFTCT APPEAL— ilmaunj of Deposit (m 
Appeal — Application to increcue — Appdlanl mt- 
dent abroad — Bankruptcy Bules, 1870, r. 145.] 
After an appeal has been entered wiUi the Be^ 
gistrar, and the ordinary deposit of £20 has been 
made by the Appellant, it is too late for the Be- 
spondent to apply to have the amount of tbo 
deposit increased. Ex parte Lovebing. /» rr 
Thorpe - - - - - 991 
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BAVXBirFTCT JUBISDICTIOH— ^an^rwptey Act, 
1869, M. 6, 59, 65, 80, ««6-«. 6, #. 82— jBonfrniptey 
Eulu, 1870, rr. 26. SQ— Irregularity—Proceedings 
emmenced in wrong Court— Refusal to register 
ResdtdUms—Jurisdietion.^ A petition for liqui- 
dation was by mistake presented by a debtor to 
the wrong Court. A receiver was appointed, and 
all proceedings were carried on with perfect re- 
giarity till just before tbe second meeting of 
creditors, when the error was discovered. At the 
second meeting a resolution was passed transfer- 
ring the proceedings to tbe proper Court. The 
Registrar refused to register the resolution, on the 
ground that the proceedings were a nullity. On 
appeal :— The Registrar was directed to register 
the resolutions, and the proceedings to be trans- 
ferred to the proper Court. In rs BucKLAND 221 

BENEFIT BUILDIHO 80CIETT - 833, 3M,n. 
See Building Societt. 1, 2. 

TffTX OF DMCOVBBY— Identity of parcels 142 
See Identity of Fabcei^. 

BILL or SALE— Letter of hypothecation — ^Re- 
gistration - - - - 69 
See Rboistbation of Bill of Sale. 

Registered after petition for liquidation 223 

See Obdeb and DisFOfirrioK. 

BIAKX8 IH VrtLL—Kumber of Legatees— Incor- 
rect Gift hy a Testator.'] Bequest "unto each of 
my four nieces , the daughters of my 

deceased brother Joseph^ the sum of £500." There 
were five daughters of Joseph, who all surrived 
the testator :—J3eW, that the blank left in the 
will was not sufficient to distinguish this case so 
as to take it out of tbe settled rule, and that each 
of the five nieces was entitled to a legacy of £500. 
McKechnie 1?. Vaughan - - - 289 

BUILDIKa— General line of— Church - 169 
See Genebal Line of Buildingb. 

BinLDnrO SOCHn— Reference of Disputes be- 
tween the Socieiy and their Members to Arbitration 
-10 Geo. 4, c. 56, ss. 27, 29—6 <fc 7 W%a, 4, c. 32, 
«. \— Demurrer— Pleading— Jurisdiction.] It is 
contrary to tbe language of the statute, and 
against the policy of the law, that internal dis- 
putes between the members or office-holders of a 
building society and the society should be the 
subject of actions at law and suits in equity.— 
Grimes v. Harrison (26 Beav. 435) distinguished. 
Smith V. LUnjd (26 Beav. 507), and Dovbleday v. 
Hosking (Law Rep. 15 Eq. 344, n.), not followed.— A 
bill, filed by a member of a building society agamst 
the society, their trustees and directors, stated that 
the rules were duly certified, and were, " so far as 
material," as followed. It then set out certain 
rules, numbered 12. 13, and 14 ; but no rule as to 
referring disputes to arbitration. It set out a 
letter containing an offer by the directors to refer 
all matters in dispute between the Plaintiff and 
them to arbitration ** under the rules," and stated 
that the Defendants sometimes alleged that the 
dispute ought to be referred to arbitration, but 
that the Plaintiff charged that, having regard to 
the relief thereinafter prayed, be was not bound 
to refer the dispute to arbitration, and prayed, 
amongst other things, that it might be declared 
that the Plaintiff was entitled to the benefit of the 
12th and 13th rules of tbe society. Tbe Act re- 



BUILDING SOCTETY-continued. 
quires that the rules of every building society 
snail contain a rule ft»r referring disputes to arbi- 
tration. The Defendants demurred : — Held, that 
the Court was able to take judicial notice of the 
rule of the society for referring disputes to arbi- 
tration, though it was not set out in the bill. — 
Where a Plaintiff alleged misconduct against tbe 
directors of a building society in extending tbe 
business of the society to that of a bank of de- 
posit, but did not state when tbe extension was 
made, and prayed no relief on the ground of the 
alleged misconduct, tbe Court, on demurrer, treated 
tbe allegation as immaterial. — A bill by a bolder 
of shares in a building society against the society 
and their directoors alleged misconduct against the 
directors in respect of acts which, fur anything 
that appeared, might have been authorized by tbe 
rules of the society as stated by tbe bill ; prayed 
that the Plaintiff was not bound by certain new 
rules that had been passed ; &nd prayed tbe benefit 
of certain of the original rules; and for relief 
against the directors personally :—Held, that this 
was a dispute for the decision of which arbitrators 
were the proper authority ; and demurrers by the 
society and by the directors allowed. Thompson 
V. Planet Benefit Building Societt - 383 

2. Reference to Arbitration— Jurisdiction 

—10 Geo. 4, c. 56, ss. 27. 29-« <fc 7 WiU. 4, c. 32, 
s. 4.] The Court of Chancery has jurisdiction to 
entertain a suit by a withdrawing member of a 
benefit building society for an account of pay- 
ments due to him, notwithstanding the rule of 
the society for referring disputes between mem- 
bers to arbitration. Dodbledat v. Hoskino 

[344, n. 

CASES— Ashton y. Blaclcshaw (Law Rep. 9 Eq. 
510) considered - - - 223 

See Obdeb and Disfosition. 

Attorney General v. Campbell (Law Rep. 5 
H. L 524) followed - - 1 

See Succession Duty. 

Blithman, In re (Law Rep. 2 Eq. 23) dis- 
cussed - - - - 383 
See Foreign Insolvenct. 

Bradbury v. Morgan (1 H. & C. 249) ques- 
tioned - - - - 311 
See CoNTiNuiNO Guarantee. 

British and American Telegraph Company v. 
Cdson (Law Rep. 6 Ex. 108) disapproved 

of W 

See Acceptance of Shares. 1. 

' Douhleday v. Hosking (Law Rep. 15 Eq. 
344, n.) not followed - - 388 

iSfee Building Society. 1. 

- Fortbrook v. Fortbrook (Law Rep. 3 Ch. 93) 
distinguished - - - 86 
See Special Case. 

- France v. France (Law Rep. 13 Eq. 173) not 
followed - - - - 269 
See Pabtition Suit. 

- Grimes v. Harrison (26 Beav. 435) distin- 
guished - - - - 888 
See Building Socbtt. 1. 

2 
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CASES— coH tinned. 

Eomaiif Ex parte (Law Rep, 12 Eq. 598) 

considered - - - - 223 

See Ordeb and Disposition. 

Jennings v. Ei(^ (33 Boav. 198) followed 

See Judgment Crkditob, [270 

— Key V. Key (4 D. M. & G. 73) considered 86 

See Spkcial Cask. 

McCormick v. Grogan (Law Rep. 4 H. L. 82) 

followed - - - - 818 

See Sbobet Trust. 

Peatjidd v. Barlow (Law Rep. 8 Eq. 81) fol- 
lowed - - - - 298 
See CorNTRY Solicitor. 

PelTB Case (Law Rep. 5 Ch. 11) considered 

See Subscriber of Mehorandum. [407 

Phipson V. Turner (9 Sim. 227) followed 

See Defectite Appodttment. [307 

Bayner v. Koehler (Law Rep. 14 Eq. 262) 

not followed - - - 79 

See Executor de son Tort. 

Smith V. Lloyd (20 Beav. 507) not followed 

See BuiLDiNQ Socibtt. 1. [333 

StuaH V. CockereU (Law Rep. 8 Eq. 607) 

followed .... - 26 

See Mortgage of Policy. 

— Venner's Settled Estates, In re (Law Rep. 6 

Eq. 249) considered - - 284 

See Settled Estates Act. 2. 

Ware v. Rotoland (15 Sim. 587) considered 

&e'* Heirs." [110 

Wef)b*s Policy, In re (15 W. R. 529) not fol- 
lowed - - - - 26 
See Mortgage of Policy. 

Young v. Young (Law Rep. 13 Eq. 175. n.) 

not followed- - - - 269 

See Partition Suit. 

CEAKGEBT FinTBS Afft,l972--Praeiice— Deposit 
of Securities in Court — Form of Order — 35 d* 36 
Vict. c. 44), M. 3, 6, 10.] Form of order when 
securities of a miscellaneous character are brought 
into Court under the Court of Chancery ( Funds) 
Act, 1872, ss. 3, 6, 10. Potah t;. Walker. 316 

CHARGE — Costs in administration suit — ^Trust 
estate - - - - 161 

See Costs in Administbation Suit. 2. 

CEABITT — Costs, chnrges, and expenses of At- 
torney-General - - - 294 
See Costs of Attorney-General. 

CHURCH — ^Town Improvement Act— General line 
of building - - - - 169 

See General Line of Buildings. 

CHURCH BUUDINO ACTS— Gran^ by Ecclesiastic 
cal Commissioners — Waste Lands — Customary 
Bights— Village Oreen-5l Geo. 3. c. 115, «. 2— 
Vemiurer,'] The 2nd section of 51 Geo. 3, c. 
115, does not enable grants overriding any cus- 
tomary rights other than rights of common and 
manorial rights of a like nature. The Eccle- 
siastical Commissioners, as lords of the manor 
of B., in the parish of M., granted to the Vicar 
of Jf., under the 51 Geo. 3, o. 115, s. 2, part of 
the waste of the manor for a burial ground. To 
a bill filed on behalf of the parishioners setting 
up a customary right to this part of the waste as 



CHURCH BUILDIKG ACtS—eonUnu(d, 

a village green, and seeking to set aside the 

frant, a demurrer was overruled. Fobbes r. 
Icclesiastioal Commissioners for England 51 

CLASa— Relations ... 148,872 
See " Relations.*' 1, 2. 

CLERGY— Reb'nquishment of office — Vacatinj; 
inrolment - - - - 154 

See Clerical Disabilities Act. 

CLERICAL DISABninSS ACT— 33 ik 34 Vid. 
e. 91 — Deed of Bdinquishment by Clergyman — 
Inrdlmeni — Change of Intention — Vacating fnrol- 
ment."] A clergyman, with the view of relinquish- 
ing his office, executed a deed in th« form pre- 
scribed by the statute, 33 & 34 Vict. c. 91, and 
caused it to be inroUed, but did not take any of 
the further steps required by the Act. He sub- 
sequently abandoned the intention of relinquish- 
ing his office : — Seld, that the inrolment might 
be vacated. Ex parte A CLERavMAN - 154 

COAL MIHS8— Wrongful working — Mode of 
taking accounts - - - 46 

See AiMomiNO Coal Mines. 

COLOHIAL LAW~Forfeiture for felony-^Gonvic- 
tion in New South Wales - - 355 

See Forfeiture for Felont. 

— Insolvency in Australia - - 388 

See Foreign Insolvency. 

COUPANY— Acceptance of shares — Allotment of 
shares ... 18,236 

See Acceftance of Shares. 1, 2. 

Amalgamation - - - 250, 394 

See Amalgamation of Companies^ 1, 2. 

Subscriber of memorandum — - 407 

See Subscriber of Mesiorandum, 

Surety for — Interest - - - 43 

See Interest on Payjient by Sctxty. 

Transfer of shares — Infant - - 963 

See Infant Transferee. 

Winding-up— Petition - - - 274 

See WiNDiKG-LT Petition. 

COXPENBATIOK TTITDEB LANDS CLAVSES ACT 
— Public Body — Remote Injury — Loss of IVa*-.] 
A public body, with power by Act of Parliamen: 
to stop up, alter, or use, for the purpose of the 
authorized works, certain specified streets^ wcie 
restrained by injunction from interfering, in lijx- 
cess of their powers, with the cellar of a hoQiie in 
one of the streets, the roadway of which wti? 
beuig lowered, until the amount of compeosaticn 
for the whole house should have been ascertained 
and paid. An inqniry as to the' damage su:;- 
tained by Plaintiffs, the owner and occupier of 
the house, by reason of the works commenced by 
Defendants, having been directed by the decree* : 
— Held, that Plaintiff was not entitled* to be com- 
pensated for the indirect injury to his trade re- 
sulting from the diversion of traffic caused by the 
authorized act of lowering the roadway, but'only 
for direct structural injury occasioned by the 
unauthorized interference with his cellar. Brks r. 
Corporation op London - - - STB 

COXPOSmOK BT ABSAFOEXERT— Payment 
of wages and salaries - -' 41S 

See Preferential Debts. 
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COKPOSITIOK DEED^Becital of inability to pay 
debts — Forfeiture clause - - 314 

See FOBFEITURB CLAC8E. 

COKPlHEiSOBT F0WEB8 — Bail way company^ 
Infant— Constmctive trust - 78 

See Trustee Act. 

COHDinOH'- Application for sLares - 236 
See Acceptance of Shares. 2. 

Application for shares - - - 250 

See Amalgamation of Companies. 1. 

C0K8IDEBATI0K— Marriage— Expression of in- 
tention to settle ... 121 
See Marriage Contract. 

OOHTEMFT, PB0CE88 t}iS— Practice -- Betcind- 
ing Contract after Decree for Specific Ferformance 
— Absconding Defendatd^ After a decree for 
specific performance of a contract to take a lease 
of a bouse, and an order on further consideration 
for payment of the sums certified to be due from 
him K>r costs and damages, Defendant having 
absconded without paying the amount, the Court, 
on motion by Plaintiff, ordered the contract to be 
rescinded, and all further proceedings in the suit 
stayed, except as to the recovery of the sum al- 
ready ordered to be paid. Watson v. Cox. 219 

Sequestration ... 266| 398 

See Sequestration. 1, 2. 

COJITUIUUIG OTTABAinXS — Trxncipdl and 
Surety — Guarantee determinable by Notice — Death 
of Guarantor — Notice of Death — Determination 
of Giuirantee.'] A guarantee to continue in force 
lutil six months after notice in writing under the 
hand of the guarantor of his intention to discon- 
tinue the same : — Held, to be detennined by notice 
of the death of the guarantor. Braabury v. 
Morgan (1 H. & C. 249) questioned. Habribs v. 
Fawcett ..... 311 

CONTBACT — Marriage — Expression of intention 
to settle - - - - 121 

See Marriage Contract. 

COHT&JLBUxOBT— Acceptance of shares— Allot- 
ment of shares - - 18, 286 
See Acceptance of Shares. 1, 2. 

Consent order to rectify register - 274 

See Winding-up Petition. 
Subscriber of memorandum - - 407 

See Subscriber of Memorandcm. 

COKTERSIOK — Partnersliip — Land ^^ involved in 
' Trade."'] A testator, a nurseryman, devised his 
real estate, on part of which he had carried on his 
business, and his residuary personal estate, to his 
three sons, F., JIf., and J.y as tenants in common. 
After his death they carried on the business in 
partnership, and out of moneys belonging to the 
estate completed a contract for the purchase of 
more land, which was inchoate at the deatli, and 
employed such land in the business. Subse- 
quently, F, and /. purchased M.*$ third share in 
the land and business, and paid for it partly out 
of the estate and partly out of moneys borrowed 
on the land. F, and J. then continued the busi- 
ness on the land. F, subziequently died intes- 
tate : — Held, that both the duvised and the pur- 
chased land employed in the business were con- 
verted. Waterer v. Watxber - - 402 

00F7E0LDB— Purchase by father for oliild 65 

^e Adyancement. 



' CCiPYBlQiBH^Etigraving—Xame of Proprietor — 
Trading Name of Firm— 8 Geo. 2, c. IH. «. 1.] 
Where prints, engravings, and similar articles are 
the property of a trading firm, the proprietorship 
is sufficiently designated for the purpose of ob* 
taining the protection of the Copyright Acts, by 
printing upon them the trading name of the firm, 
even though it does not contain tlie names of all 
the partners in the business. Bock r. Lazarus 

[104 

COBFOBATIOK— Limit of powers— Injury to in- 
dividuals - - - - 167 
See LmiT of Powebs of Cobfosation. 

006T8 — ^Administration suit - - 16, 161 

See Costs in Administration Suit. 1, 2. 

Appeal from County Court — Successful Ap- 
pellant - - - - 246 
See Costs of Appeal. ' 

Attorney-General's charges and expenses 294 

See Costs of Attornet-Genebal. 

Between solicitor and client - - 286 

See Acceptance of Shares. 2. 

Country solicitor's lien— Xojwioji agent 298 

See Country Soucitor. 

Partition suit - - - - 269 

See Partition Suit. 

Trustees Relief Act - - - 194 

See Trustees Belief Act. 

00818 IK ADMINISTBATIOK BUTT—AdminiS' 
iration — Sale — Priority of Coste^ In an admiois- 
tration suit by a mortgagee who has obtained an 
order for sale of the real and leasehold estate for 
payment of his debt, the personal representatives 
of the testator are entitled, in case of deficiency of 
nssets, to their own costs, charges, and expenses, 
in priority to the Plalutiff^s costs of the sale. In 
re Spbnslet's Estate. Spensley v. Harrison 16 

2. Practice — Charge of Cotte on Trust 

Estate — Submission to pay Costs^ The Court has 
no jurisdiction to charge the costs of an adminis- 
tration suit on any part of the estate administered, 
and direct a sale against the will of a person be- 
neficially entitled, who submits to pay his share 
of the costs. Lees v. Lees . - - 161 

COSTS 07 APPEAL — Practice— County Court Ap- 
peal — Successful Appellant.] On an appeal from 
a County Court the Court has jurisdiction to allow 
a successful Appellant the costs of the appeal as 
well as those of the suit in the Court, and as a 
general rule will do so. Ashbt v. Sedowiok 246 

COSTS 07 ATTOBHET-OEHERAL— Pracfic6 — 

Charity — Charges and Expenses.] When the At- 
torney-General, upon making an application to 
tlie dourt of Chancery in the matter of a charity, 
desires an order for teucation and payment of his 
costs, charges, and expenses, relating to the 
charity, not being costs in the matter, the sum- 
mons shall contain a statement of the matters in 
respect of which payment of such costs is desired. 
In re Dulwich College ... 294 

COTTHTT OOVBT AmAL — Limit of Time^ 
Waiver— Consent to Signature of Case.] Parties 
to an appeal from a County Court may waive the 
limit of thirty days from the determination or 
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OOTJHTT CN>TJBT APPEAL— eoiUintf«cI. 

direction intended to be appealed from, prescribed 
by sect 18 of the County Courts Equitable Juris- 
diction Act, 1865, and their consent to the signa- 
ture of the case for appeal by the Connty Oourt 
Jndge is sufficient evidence of sneh waiver. 
Wabd V, Raw ----- 88 



Oosts of successful Appellant - 
See Costs of Appeal. 



- 246 



COUHTBY 80LICIT0B — London Ageni—Lien.^ 
At the request of the client of a country solicitor, 
R. paid to the solicitor a sum of £350 in part dis- 
charge of costs due to the solicitor in respect of 
administration suits to which the client was De- 
fendant, and the repayment was secured by a 
mortgage on the solicitor's lien. Afterwards the 
oosts were ordered to be taxed, and paid out of a 
fund in Court to the town agents of the solicitor : 
— Held, upon the Petition of the client, that the 
costs so oitlered to be paid to the a^ent must be 
paid to B, in satisfaction of his claim under the 
mortgage. — Peaifield v. Barlow (Law Bep. 8 £q. 
61) followed. CocKATNE V. Habbibon - 898 



OOTENAn— Restraint of trade 

See Restraint of Trade. 
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AJBIDITOR— Sale by Courfr-Opening buildings 
Bee Valuation of Timber [879 

CBXDITOB*S DEED— Recital of inability to pay 
debts — Forfeiture clause - - 814 

See FoBFEiTUBx Clacse. 

CBOSS-EXAKHrATIOK-Defendant— Notice 108 
See Notice of Examination. 1. 

CROWH— Forfeiture for felony - - 866 

See FoBFEiTUBB FOB Felony. 

CIT8T0KABY BI0ET8— Waste of manor— Grant 
for church building - - 61 

See Chcboh Buildino Acts. 

DAMAGES — Expenses under Companies Act, 
1862, s. 35 - - - - 886 

See Acceptance of Shabes. 2. 

— Measure of^Wrongful working of coal mine 
See Adjoininq Coal Mines. [46 

Payment by way of penalty - - 36 

See Relief against Penalty. 

DEATH BEFOBB TESTATOR ~T^l7^-a>ns^rue- 
tion — Gift over — Lapse^ A testator gave to A. B. 
a legacy to be vested in him when and as he 
should attain tlie age of twenty-one years, or if he 
should die under that age leaving lawful issue at 
his death ; and in case he should die without 
attaining a vested Interest in his said legacy, the 
testator gave the legacy over to other persons. 
The legatee attained the age of twenty-one, and 
died in the testator's lifetime, leaving issue:— 
Heldj that the g^ft over took mdci. m re Gait- 
bkell's Tbcst ----- 386 



DECLARATION 07 FUTURE RIGHTS 
See Speoal Case. 

DECREE — Execution of— Sequestration 

See SEQUEffTRATION. 1. 

•Mistake in — Rectification - 
See Mistake in Deed. 



86 



- 866 
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DEFECTIVE APPOIETIISHT — TTtn— P<nrer to 
appoint to Children-^Gift to Child of Life Inr 
tereet with Pouter to appoint by WiU.'} A teitator 
gave certain property upon trust for his graod- 
daughter A. for life, and after her death for her 
children, or some of them, as she should by deed 
or will appoint. A.^ by her will, appointed one- 
fifth of tne fund to each of &\e children (all of 
whom were living at the death of the original tes- 
tator) for life, and after the death of each child, 
directed that the share in which the child hsd a 
life interest should be held in such manner as the 
child might by will appoint, with limitations over 
in default of appointment, in favonr of the chil- 
dren of the said five children and of the sorvivon 
in difierent events i—Held, a good exercise of the 
power of appointment given bv the will of the tes- 
tator— PAmmcw V. Turner (9 Bim. 227) followed. 
Slabk 9. Baktns - - - - 307 

DELAY— Contributory - - - 250 

See Amalgamation of Companies. 1. 

Corporation — ^Town improvement — ^Bmlding 

beyond general line • - Ifii 

See Gbnbbal Ldtb op BmLDOfoe. 

DEXAHD nr WBinSQ—S & 4 WilL 4, c. 42, 
s. 28 — Summons - - - 394 

See Amalgamation op Companies. 2, 

DEPOSIT — Appeal in bankruptcy — Appellant 
abroad - - - - 891 

See Bankbxtftct Appeal. 



In Court — Secinities - 

See Chancery Fuotm Act. 
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Railway company - - - 193 

See Deposit bv Railway Company. 

DEPOSIT BY RAILWAT COIDPAHT— Poynvni 
out of Court—Bailways Construction Act IS^l— 
27 & 28 Vict, e. 121— Casus omissus.! The pio- 
motors of a railway company paid their deposit 
into Court under the Btrnways Construction Ad. 
1861, upon obtaining the usiud oertificate of the 
Board of Trade. The bill had passed through the 
House of Commons, and had passed the first 
reading in the House of Lords ; but no further 
progress could be made, in consequence of the 
rules of the House requiring certain stages to be 
passed at an earlier period of the session : — Beld,^ 
upon petition for payment of the deposit oat ot 
Court, that although this case was omitted fr ni 
the Bailvoays Conttruetion Act^ the Court had 
power to make the order. In re WmxES KkU.- 
WAY Company - - - - - lOS 

DEVISE— For payment of debts - - ITS 

iSsa Mabs&aluno. 

DISCOVERY— BiU for-Idcntity of paitsels 14« 
See Identity op Pabcels. 

Interrogatories by Defendant - - 308 

See Intebbogatobies by Defendant. 

Patent suit — Names of purchasers and agents 

See Patent Suit. [^1^ 

DOHICIL — Foreign—Succession Duty - 1 
See Succession Duty. 

— InsoWency in Australia 

See Fobeion Insoltenoy. 
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2CGLE8IASTICAL C0MHI8SiaX:EBS— Grant of 
waste of manor - - - 51 
See Ghtbch Buildikg Acts. 

SLSCIIOH — WtH—IXreetion to Legatee not to 
enforce a Debf] A testatrix advanced £900 to M, 
on an assignment by him of a covenant by F. to 
transfer to Jf. £1000 stock, and to pay interest at 
£5 per cent. By her will she gave F. £3000 and 
all sunns doe to her by him, and directed her 
execators not to require payment of the £900 
due from Jtf ., but out of the £3000 given to F. to 
retain enough to purchase £1000 stock, in eatis- 
&ctioii of the covenant by F^ and to pay the 
surplus thereof beyond the £900 and interest to 
jif. F, having predeceased her, she by a codicil 
directed the £3000 to form part of her residuary 
estate, but directed her executors not to call on 
F,*B representatives for payment or transfer of the 
£1000 stock, nor to enforce payment by M. of the 
£900 ; — Held, that M. was not at liberty to en- 
force against F*s estate the co-venant to transfer 
the £1000 stock. Synqe v. Sywob - - 889 

EQUITABLE ABSIGFKEHT— Letter of hypothe- 
cation - - - - 69 
See Kkoistbation of Bill of Sals. 

ESTATE TAIL — Protector of settlement — Sarvi- 
vorship - - - - 178 

See Pbotectob of Settlement. 

EVldEECE — ^Examination taken abroad — No- 
tice - - - - - 218 
See NoncB of Examination. 2. 

Parol — ^Declaration of trust - - 818 

See Secbet Trust. 

EXAMINATIOK— Notice - - 102,218 
See Notice of Exauination. 1, 2. 

EXXCUTOE — Carrying on trade— Liability of 
estate - • - - 184 

See ExECirroB casbtinq on Tbade. 

De son tort—T\e& that Defendant not exe- 
cutor - - - - 79 
See Executor de son Tobt. 

Judgment against — ^Priority - - 270 

See Judgment Cbeditob. 

EZECTJTOB CASXnSQOTXTRADZ— Administra- 
tion — Liability of Testator* s Estate — Hemedy of 
Creditor.'] A testator having directed his execu- 
tors, at their discretion, either to wind up or to 
continue his business (that of a clothier), with 
power to apply the capital employed in the busi- 
ness in carrying it on, and to employ in such 
})usiness any money, part of his general estate, 
the executors elected to continue the business, but 
did not, as they said (and the contrary was not 
proved), employ more of the assets in carrying on 
the business than were so employed at the testa- 
toi^s death. — Upon bill by a person alleging him- 
self to be a creditor of the business since the 
death, on behalf of himself and all the other 
creditors of the testator, seeking administration 
of the testator's estate which had been empbyed 
in the business, there being no suggestion of 
insolvency : — Held, that the remedy of the Plain- 
tiff was not an cidministration decree in this 
Oourt, but an action at law. Owen v. Dela 
MERE ------ 184 



SZSCUTOB DE 80H TO'RT'^Admnistration^ 
Plea that Defendant is not Executor,'] To a bill 
alleging that the Defendant is executor of a tes- 
tator, and had, before probate, possessed himself 
of part of the personal estate, and praying for 
general administration, a plea that the Defendant 
IS not executor is a complete answer. — Sayner v. 
KoeMer rLaw Rep. 14 £q. 262) not followed. 
Cabt v. Hills - - - - 79 

7ACT0E— Pledge by — Hegistration - 69 

See Beoistbation of Bill of Sale. 

EELOHT— Forfeiture-— Defeasible interest 355 
See Fobfeitube fob Felony. 

FICT1TI0TT8 8TATEHERT8— Special case - 86 
See Special Case. 

FOBEIOK XHSOLYEHGY—FufKi in Courtr— Insol- 
vency in Audrdlia-^Petition by Official Assignee at 
Brisbane — Domicil of Insolvent.] W,D,, who had 
settled as a grazier in Amtratia, and had, upon 
his own petition, been adjudicated an insolvent, 
and received his certificate there, afterwards 
visited England in 1868, and died.there intestate, 
leaving a widow in Australia, and creditors who 
had received only a small dividend on their debts. 
Under a settlement made on the marriage of the 
father and mother of W. !>., the £either, who died 
in 1869, had power to appoint a fund amongst his 
children, who, in default of appointment, were 
entitled equally. The power was not exercised. 
TK. D*s share of the fund had been paid into 
Court On a petition by the official assignee in 
the insolvency, it was hdd that he was entitled 
to the fund in Court. — In re BliUiman (Law Bep. 
2 £q. 23) discussed. In re Davidson's Settle- 
ment Trusts - - - - 883 

FOBEIOK KOTABT - - . 67 

See NoTABT. 

FOBFErrUBE CLhJXZ^Compontion Deed— Be- 
cital of Inability to pay Debts.] By a will certain 
property was given upon trust for A. during his 
life, or imtil he should become bankrupt or insol- 
vent, or make a general assignment for the benefit 
of his creditors, or otherwise deprive himself, or 
be deprived by law, of the beneficial enjoyment 
thereof, and after the happening of any such 
event, over : — Held, that the gift over took effect 
upon A, executing a composition deed containing 
a recital that he was unable to pay his debts in 
full ; and that A. could not afterwards dispute 
the accuracy of the recital. Billson v. Cbofts 

[814 
FOBFEITUBE FOB FELOHT— 0Zc2 Law— Per- 
sonal Estate — Vested but defeasible' Beversionary 
Interest — Minority of Felon — Conviction for Felony 
in a Colony — Boyal Prerogative.] A stock legacy, 
and a share of residuary personalty expectant on 
the death of a tenant for life, bequeatiied to a 
minor, payable at twenty-one, with a limitation 
over in the event of his death under twenty-one : 
— Held, to be interests which, prior to the .4th 
of July, 1870, were forfeitable to the Crown on 
the conviction of the minor for felony.— On peti-" 
tion by the Attorney-General for payment to the 
Crown of personal property of a felon : — Held, 
that a conviction in New South Wcdes was suffi- 
cient to support the petition. In re Bateman's 
TBtST ----- 855 
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VBAin>tJL£RT FBEFZBEHCE — Plea — Aver- 
ments,'] A plea that the PlaintifiTs claim is 
founded on a contract giving the Plaintiff a frau- 
dulent preference over other creditors of a*debtor 
in liquidation, must aver that proceedings in the 
liquidation had commenced or were imminent 
when the contract was entered into. MoKewan 
V. Sanderson .... 820 

FUHD IH COTTBT— Insolvency in Autiralia 383 
See FosEiGN Insolvency. 



Sequestration — ^Dividend 
See Sequestration. 1. 



Transfer 
land 



to Court of Chancery in 



266 

Ire- 
178 



See Tbansfeb of Fund in Coubt. 



GAS 00]IPUr7— Limit of powers— Injury to in- 
dividuals ... 137 
See Limit of Fowsbs of Corporation. 

OEHERAL IIHS 07 mUJUTSBB— Church — 
Oumer — Local Improvement Act — Setting hade 
Houses — Delatjoin exercising Powers (21 <fc 22 Vict, 
c. 98, s. 85X] The Corporation of FoUtestone had 
power, under the Folkestone Improvement Act, 
1855, to prescribe the line in whicii any house to 
be thereafter built or taken down for the purpose 
of being rebuilt or altered should be erected, on 

eayment of compensation to the owner of any 
ou^ required to be set back, and it was also 
provided that no new street to be thereafter laid 
out should be of less width than forty feet, in- 
clusive of footways, and in the case of existing 
btreets, houses to be thereafter erected were to be 
set back so as to allow of a width of forty feet :— 
Held, that a church was a house, and a perpetual 
curate in whom flie freehold of the site was 
vested under 43 Geo. 3, c. 108, an owner within 
the meaning of the Act. — ^A temporary church 
fronting to a road within thef borough less than 
forty feet ^de having been pulled down with a 
view to erecting a permanent church, the Corpor- 
ation gave notice to the clergyman in charge at 
the time, of. a resolution pasaed by them that the 
road on which the church abutted must be not 
less than forty feet wide ; but there was no state- 
ment that the additional width was to be gained 
on the side on which the church abutted, and it 
appeared that the street might have been wideued 
on the side opposite without removing any build- 
ings.— Afterwards, but not till the foundations of 
the new church had been put in, the Corporation 
prescribed a line of building which came within 
the limits of tjie church as designed -.—Held, that 
they were too late, and could not restrain the 
erection of the church in the manner in which it 
had been commenced. Corporation op Folke- 
stone V, Woodward - - . 159 

OEHZfiAL OBDXR, FEB. 1861, rule 22 - 213 
See Notice op Examination. 2. 

OEHEEAL BULSB IK BAHKBTTFTCY, 1870, 
rules 26, 36 - - - 221 

See Bankruptct Jurisdiction. 

— - Rule 145 - - - - 291 

See Bankruptcy Appeal. 
Bule260 - - - . 75 

See Injunction in Bankruptcy. 



ODFT BY mPLICATIOK— m«— ^&»Z«te Gift-- 
Life Eetate not implied,'] Gift by a testator of all 
the residue of his estate and effects^ real and per- 
sonal, whatsoever and wheresoever, to his «ife, 
E. C, and after her death, to be equally divided 
to the children, should there be any; he aUo 
appointed his wife sole executrix. There were no 
children : — Hetd^ that the wife was absolutely en- 
titled. Crozier v. Crozier - - - 282 

OUABAHTEE — Continuing, determioaUc on 
notice — ^Death of guarantor - 311 

See OoNTiNmNO Guarantee. 

OTTABBIAK— Settled Estates Act — Person of 
unsound mind ... 284 
See Settled Estates Act. 2. 

HEIB — Specific devisee — ^Eeal estate desqendcd— 
l)evise for payment of debts - 175 
See Marshalling. 

" BUBB**— Will — Construction — Direction to 
divide a Sum of Money after a Life Estate 
" amongst the Heirs of my late Brother /. 5."— 
Next of Kin EntiUed,] Testatrix, after devising 
real estate to a devisee, " and to her heirs and 
assigns," bequeathed to her trustees £500 upon 
trust to invest and pay the proceeds io E. B. for 
life, and in case (which happened) JS. B. should 
leave no child living at her {E. B.'s) decea^ 
*' then I direct my said trustees to divide the 
said sum of £500 . . . amongst the heirs of mv 
late brother" J. S,:—Held, that by the word 
" heirs " were meant the next of km of /. S^ 
according to the Statute of Distributions, to- 
gether with the widow of /. 5., if living at 
te^atrix's death. — IFore v. Rowland (15 Sinu 
587) observed upon. In re Steevbns' Tbcsts 

[110 

HTTSBAHD AND WIFE— Settled Estates Act— 
Marriage of female Petitioner - 66 
See Settled Estates Act. 1. 

Marriage contract - - - 121 

See Marriage Contract. 



HYPOTHECATIOH— Letter of - - 

See Registration of Bill of Sale. 
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IDENTITY 07 JfhSXXlA-Dieeovery—Leseor and 
Lessee — MvUifariouenees,] Bill by a reversioner 
against overholding tenants under expired under- 
leases, alleging that the Defendants were wrong- 
fully in possession of certain parcels comprised in 
the original lease, and had in their possession 
divers documents which would shew that the 
Said parcels were comprised in the said lease and 
the underleases, but refused to produce them, and 
were colluding together to defeat the Plaintiff: 
The Defendants demurred generally and for mul- 
tifariousness, but the Court overruled the de- 
murrers. — ^Identity is as much matter of title as 
devolution. Brown r. Wales - - 142 

IMPLICATIOK— Life estate— Abeolntc gift 282^ 
See Gift by Ihplicatiun. 

INDEFEASIBLE TITLE— Mortgage - 15& 

See Land Transfer Act. 

DTDEXNITT— Shares in company— Trofttee's 
name on register - - - s$& 

See Infant Transferee. 
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IHTABT — Devisee — Con&tructiTC trust 



78 ' nrjinrcnOH nr BASKRimCY^conUnued. 



Sw Trustee Act. 

Forfeiture for felony — Defeasible iDtcrest 
See FoHFEiTUBE FOB Felony. [865 

Mortgajreby - - - - 260 

See MoBTGAGE BY Inpakt. 



Trauefer of shares 

See Ikfant Tbansfehee. 
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QnrABT TBAKSF£E££ — Company — Sale of 
SJiares — Vendor'$ Name on Register — Vendor a 
Trustee for Purchaser— Release and Indemnity.'] 
Plaintiff, a registered owner of fifteen shares iu a 
limited company, sold them through his broker 
ou the London Stock Exchange^ and 130 shares in 
the same company, which included the above 
fifteen, were bought by a broker on the Exchange, 
as agent for a firm of brokers in Soottand. The 
pUTcha:«-money was paid, and the name of W. K.f 
of Aberdeen, desicribed as an **Esq./' was fur- 
nished as that of the purchaser. A transfer deed 
of fifteen shares from the Plaintiff to W. K. was 
executed by both parties, and registered, W, K.'s 
name remaining on the register till the winding- 
np, when it was found that he was a olerk in the 
employ of the Scotch firm of brokers, and an 
infant. The name of the Plaintiff having been 
restored to tlie register, and settled on the list of 
contributorics, as the owner of fifteen shares, and 
calls having been nuide, he filed a bill against 
the Scotch brokers, who, by their answer, die- 
closed the names of four persons, their principal, 
D., E., J., and S.y as the purchasers of thirty, 
forty, thirty, and thirty shares respectively in the 
company, which, however (except as to E's forty, 
which did not include the Plaintiff's fifteen), haid 
not been appropriated — Upon bill by amendment 
against the orokers and 2>., /., and S., praying for 
a declaration that the fifteen shares were held by 
the Plaintiff as a trustee for 2>., /., and S., and 
for release and indemnity : — Held, that the Plain- 
tiff was a trustee of the fifteen shares for the De- 
fendants l).f J., and S., and release and indemnity 
of the Plaintiff .by the Defendants ordered as 
prayed. Brown v. Black . . - 863 

INJUHCTIOK — Bankruptcy — Foreign creditors 75 
See Injunction in BANKBrprcr. 



Held, that the Court would not grant an injunc- 
tion against the foreign creditors suing abroad. 
In re Chapman - - - - ?&► 

DTJUKT — Private, by corporation - - 107 

See Limit of Powebs op Corporation. 

IKBOLHSHT — Vacating — Relinquishment by 
clergyman of his office - - 154 

See Clerical Disabilities Act. 

IKSTJBAHCE— Policy of— Mortgage - 86 

See Mortgage of Policy. 

nVTENTIOK — Change of — ReUnquiehment by 
clergyman of his office - * 154 

See Clerical DiSABiLinnB Act. 



To settle 

See MuooAOE Contract. 
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IHTEBSST— Demand in writing-^Summons 894 
See Amalgamation of Companies. 2. 

Money paid by surety - - - 48" 

/See Interest on Payment by SrRETY. 



Patent suit 

See Patent SriT. 
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Private injury — Powers of corporation 167 

See LmiT of Powers of Corporation. 

IKjujiui'iON IV 'RAIXKRVFTCY — Banhruptey 
Act, 18G9, s. 12— Bankruptcy Rules, 1870. r. 260 
— Foreign Creditors — Actions in Foreign Courts 
— Jurisdiction — Injunction — Appointment of Re- 
ceiver — Leave to appear and defeml Actions."] A., 
a trader in London, being in difficulties, sent 
round a letter to his creditors, asking for indul- 
gence; thereupon certain creditors in New York 
commenced actions in the Neio York Courts in 
respect of bills accepted, made payable, and dis- 
honoured in Lontloa to attach the debts due to A. 
from various New York firms. A. immediately 
filed a petition lor liquidation, a receiver was 
appointed, and application made for an injunction 
to restrain the actions in the New York Courts : — 



IHTEEEST OK PATVEHT BY fSlSBJETi -Un- 
limited Company — Winding-up — Creditor.] A 
trustee for a company, who pays money on behalf 
of the company under a contract by which ho 
was legally Dound to make such payment, is in no 
worse position than a stranger who makes ad- 
vances ; and is entitled, in the winding-up of tho 
company, to interest at £5 per cent on his debt. 
In re Beulah Park Estate. Sargood's Claim 

IHTEBBOOATOBUS BY BEFEKDAHT— ^areep- 
iions to Answer — Discovery of Plaintiff's Evi- 
dence.] A Defendant who files interro^tories 
fur the examination of a Plaintiff is entitled to 
an answer with respect to all matters which tend 
to destroy the Plaintifi's case, but not with respect 
to matters which tend to support the PlaintifTs 
case.T-Where, therefore, a bill was filed to esta- 
blish a right of common, and i* Defendant filed' 
interrogatories requiring the Plaintiff to set forth 
any instance in which the right claimed by the 
bill had been enjoyed : — Held, that the Plaintiff 
was not bound to answer. — SerniUe, that the Plain- 
tiff would have been bound to answer interroga- 
tories with respect to instances in which tho 
right had been claimed and successfully reaisted. 
Commissioners of Sewers of the City of London 
V. Glassb ..... 803 

IHVESTMXNT&— Petition for advice of Court 68 
See Petition for Advice of Court. 

IBISE COUXT OF CEAKGEBY— Transfer of fund 
in Court - ... 178 

See Transfer of Fund in Court. 

jronrr THTAITCY— G ift to ** my relatives " 148 

S^^RelationV 1. 
Protectors of settlement— Survivorship 17S 

See Protector of Settlement. 

JUDGE — County Court — Signature to case for 
appeal . - - - 88 

See Coukty Court Appeal. 

JUDGICBNT— Sequestration— 27 & 58 Vict c. 112 
See Seqiestbation. [89^ 
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JUDOKEHT CBXDTtGBr— Administration of Assets 
— Action against Legal Personal Representative — 
32 d: 38 Vict. c. i&^SpeeiaUy and Simple Con- 
tract Ddds—PriorUy.^ By the statute 32 & 33 
Vict. c. 46, the distinction between epecialty and 
simple contract debts in the administration of 
assets of deceased persons is abolished, but a cre- 
ditor who first takes legal proceedings against the 
legal personal representatiYe, and obtains judg- 
ment, IS, thoug:h it be not registered, entitled to 
be paid his debt in full in priority oyer all other 
creditors. — Jennings v. Bighy (33 Beav. 198) fol- 
lowed. In re Williaus' Estate. Wiluaus v. 
Williams ----- 270 

JUBISDICnOK — Bankruptcy — Proceedings in 
wrong Court - - - 221 

See Bankbuptct Jtjbisdiction. 

Building society — ^Beference to arbitration 

[888, 844, A. 
See BuiLDiNa Sooibtt. 1, 2. 

— Petition for adnoo of Court - - 68 

See Petition fob Advice of Coxtbt. 

— Special Case Act — Fictitious statements 86 

See Special Case. 

XAin) —Conversion into personalty—Employment 
in trade - - - - 408 

See Conversion. 

XAND TSAKBTEB ACT— 25 ^ 26 Vict, c. .53, s. 34 
— BegistrcUion subject to Mortgage — Sale by Mart- 
gagee — Bemoved from Begister.'] Where the 
owner of an equity of redemption of real estate 
is entered on the rep^ister of estates with an in- 
defeasible title, subject to a mortgage, and the 
mortgagee afterwards exercises his power of sale, 
and conveys part of the registered property to a 
purchaser, such purchaser is entitled, after his 
convejance has been entered on the regLdter, to 
have the property bought by him, and all entries 
relating thereto removed from the register with- 
out the consent of the mortgagor. In re Winter 

156 

XAHDLOBD AHD TEKAHT— Discovery of parcels 
See Identity of Parcels. [142 

XAPSE — Gift over if legatee should die before 
attaining vested interest - - 386 

See Death before Testator. 

LETTER OF ALLOTHEHT •-- Sent but not re- 
ceived^ - - - - 18 
See Acceptance of Shares. 1. 

UABHITT— Executor carrying on trade - 134 
See Executor carrying on Trade. 

UEK— Solicitor— Costs— ionaon agent - 298 
See Country Solicitor. 

UFE IK8I7SAKCE— Policy of mortgage - 26 
See Mortgage of Policy. 

XDOT OF POWERS OF CORPORATIOK— Ga« 
Company — Municipal Corporation — Injury to 
Private Individualr— Bight to maintain a Suit."] 
A municipal corporation Lavinpr, under the pro- 
visions of an Act of Parliament, bought up a gas 
company which previously suppliea gas to tl)e 
borough, and wmch had compulsory povrers for 
the purpose within the borough, commenced sup- 
plying gas to an adjoioing township, in which 
another gas company already existed having 



UMH of POWERS OF OORPORATIOK— con^cf. 

similar powers, within the township. The gas 
company of the township having filed a bill 
against the corporation to restrain mem from sup- 
plying gas within the township, and all^;;ing, as 
a personal injury which entitled them to maintain 
their suit, that the corporation had contracted to 
supply gas to a particular manufactory within the 
township which otherwiBe they must have sup- 
plied, and that they had thereby been deprived 
of the profits arising from the supply of 'gas to 
the manufactory, and that great loss would be 
sustained by them : — Heldf on demurrer, that the 
injury alleged was not such as entitled the Plain- 
tins to maintain the suit. Pudsey Coal Gas 
Company r. Corporation of Bradford - 167 

UQinDATIOK BY ARRAKGSMENT— Injunction 
— ^Foreign creditor - - - 76 

See Injunction in Bankruptcy. 

Proceedings in wrong Court - - 221 

See Bankruptcy Jurisdiction. 

LOEDOKAOENT— Solicitor— Costs - 298 

See Country SoLicnoR. 

LUHACT — PerEon of unsound mind not so fouml 
— Consent to sale - - - 284 

See Settled Esiates Act. 2. 

MARSIAOE COWnLAffT— Marriage— Stalement» 
in Writing by Wife's Father of Intention to settle 
— Agreement mcLde upon consideration of Mar- 
riage.'] After proposals of marriage had been ac- 
cepted, the lady B father wrote ^ to the intended 
husband as follows : — ** V. being my only child, 
of course she will come into the possesion of 
what belongs to me] at my decease.** In a subse- 
quent letter, addressed to the mother of the 
intended husband, the father, after declining then 
to extract £4000 from his business, and stating 
that some years since he had made a will leavbg 
*' all my property" in trust for his daughter for 
life for her separate use, and the principal to be 
divided as she by her will might tdtimately dis- 
pose of, he said, ^^ It has been my intention, in the 
event of the marriage taking place, to make a 
similar will in accordance with the facts of the 
case, and of course I should settle my property 
(subject to my sister's annuity) on my daughter 
absolutely and independent of her husband ; or, 
in other words, in strict settlement.'* He fuiiher 
** agreed '' to allow his daughter and her husband 
£100 a year during his life ; and added, " I will 
take care that my property (which, I suspect, will 
exceed £4000) ehaJl be properly secured upon her 
and her children after my death." The marringe 
having taken place, the father, who was then a 
widower, afterwards married again, and made a 
will whereby he devised and bequeathed parts of 
his property to his wife, and gave several life ao* 
unities. — Upon biU by the daughter, claiminp^ Uy 
have all the property of which the testator died 
seised or possessed settled upon her in strict 
settlement : — Uddj that the above expressions of 
intention on the part of the testator amountetl ton 
contract to settle the whole of the property of 
which he should die seised or possessed upon tlie 
PluintilT in btrict settlement. 0)verdale r. East- 
wood - - - - - - 121 
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HKBSRAJLLaO-^Payment of Testaior's DebU— 
SpeeificaUy Demned and Deiomded EiiaUB.^ A 
teBtator gave all and every part of his real and 
personal property to hiB executors and trustees, to 
be disposed of by them according to the directions 
contained in his will. He directed his executors 
and trustees, as soon as possible after his death, 
to pay all his debts, fungal and testamentary ex- 
penses ; he then gave all his personal estate to his 
brother absolutely, and he devised specifically 
various freehold estates, leaving other freehold 
estates undisposed of, which descended to his heir. 
The personal estate was insufficient for payment 
of his debts ; — Held, that the specifically devised 
estates and the descended estates were liable 
rateably to the payment of debts. Stead v. Hard- 
AKEB - - - - - - 176 

MEASUBS OF DAMAGES— Wrongful working of 
coal mine - - - - 46 

See AsjoxNiMa Coal Mines. 

jCElf OBAKDTTM OF ASSOCIATION— Subscriber of 
See SuBSCRiBSB of Memorandum. [407 

MINE — ^Wiongful working — Mode of taking ac- 
count - - - - 46 
See Adjoiniko Coal Mines. 

XISTAKS— Deed—Rectification— Practice 247 
See Mistake in Deed. 

Sale by Court — Opening biddings 279 

See Valuation of Timber. 
Will— Names left blank - - 289 

See Blanks in Will. 

mSTAXE nr deed— ^M^i/Sco^ibn— Practice.] A 
« deed was executed purporting (by mistake) to 
convey a moiety only of real estate, the intention 
of the parties having been to pass tne whole. In- 
fants were interested. Upon bill for rectifica- 
tion: — Hddy that a conveyance of the other 
moiety by another deed was not necessary, and 
order made declaring that the deed was, in the 
particulars after specified, executed by mistake, 
that it was intended to pass the entirety, and that 
the deed ought to be rectified, ordering rectifica- 
tion by words and figures accordingly, and direct- 
ing a copy of the order to be indorsed on the deed. 
White v. White - - - 247 

MOBTGAGE — Costs in administration suit — ^Exe- 
cutors of mortgagor - - 16 
See C06T6 IN Administration Scit. 1. 

<-^ Indefeasible title — Purchase from mort- 

. 166 
Land Transfer Act. 

Infant— Priority - - - 260 

See MoBTGAGB BY Infant. 

Policy of insurance — Priority - - 26 

See MoRTOAQE of Policy. 

MOBTOAGE BY ISTAST^Voidahle Transaction 
— Priority,'] An infant charged Ins reversionary 
interebt in a fund with pajmcnt of a sum lent to 
him upon his promissory note, and executed a 
statutory declaration stating (untruly) that he was 
then of full age. After attaining twenty-one he 
mortgaged his interest in the fund for an amount 
exceeding what was ultimately available without 
disclosing the fact of the prior charge: — Held, 
that the charge given by the infant during his in- 



MOBTGAGE BY IKEAET— eonfonued. 

fancy and incapacity to contract was avoided by 
the subsequent mortgage executed by him when 
of full age and capable of contracting, to a mort- 
gagee without notice. Inman v. Inman - 260 

MOBTGAGE OF TOLLCY—Bankruptey o/Aasured 
— Priority by Notice — DeaUi of Assured.] A 
policy efiected by A. on his life was mortgaged in 
1860 without notice to the office. A, became 
bankrupt in 1862, and in 1868 joined in a transfer 
of the mortgage to B., who had no notice of the 
bankruptcy. After the death of A., B*b solicitor 
gave notice to the office that this and other policies 
were mortgaged, and that he acted for the mort- 
gagees, not naming them* Subsequently notice 
of the bankruptcy was g^ven to the office : — Held, 
that this was sufficient to give priority to B, over 
the creditors in tlie ban&uptcy of the assured. 
Stuart V. Cockerea (Law Rep. 8 Eq. 607) followed. 
—In re Webb's Policy (15 W. E. 529) not foUowed. 
In re Russell's Policy Trusts - - 26 

MTTLTIFABIOUSHESS— Bill of discovery * 142 
See Identity of Parcels. 

MUHIdPAL COBPOBATIOH— Injury to indi> 
vidual - - - - 167 

See Limit of Powers of Corporation. 

XUTUAL BEAIIKGS - - 30,98 

See Mutual Credit. 1, 2. 

XUTTTAL CKEDJT—Ckmnty Court Appeal— Set-off 
— Unliquidated Damages — Mulwu Dealings — 
Bankruptcy Act, 1869, s. 39.]- Under the Bank- 
ruptcy Act, 1869, the rigitt of set-off is extended 
to unliquidated damages. — Where a person from 
whom rent is due to an estate in course of admini- 
stration under the Bankruptcy Act, 1869, has a 
claim against the estate, he may set off his claim 
against all rent due down to the close of the 
Ixinkruptcy. Booth 0. Hutchinson - 80 



2. 



Set-off— Banlcruptcy Act, 1849, ». 171— 



Credit given to Firm — Bankruptcy of Partner — 
Party daiming Set-off Trustee only.] The Phiintiff 
Bank sold acceptances of theirs to U. & Co., partly 
in consiideration of acceptances of C, & Co, The 
firm of C/. & Co. consihteid of two partners, hoth of 
whom in 1866 executed assignments for the bene- 
fit of their separate creditors, one of which as- 
signments was registered under the Bankruptcy Act 
of 1861, but the other was not ; and the partnership 
affairs were afterwards wound up in a Chancery 
suit. At the time when these assignments were 
executed the acceptances of C. & Co. were not due 
and were in the hands of third parties, who after- 
wards re-assigned tlicm to the Plaintiff Bank, in 
order that the Plaintiff Bank might establish a 
set-off against 0. &. Co, ; and it was agreed that 
any moneys recovered by means of the set-off 
should be divided between the Plaintiff Bank and 
the holders of the acceptances in certain propor- 
tions : — Held, that as there was no bankruptcy of 
the firm of C. & Co., the Plaintift* Bank were not 
entitled to set off the acceptances of C. & Co, 
against the acceptances of the Plaintiff Bank : — 
Sembley that the Plaintiff Bank were only in Iho 
position of trustees of the acceptances of C, & Co., 
and on that ground also were debarred from 
claiming a set-off. London, Bombay and Medi- 
terbanean Bank v. Narra^^ay - - 98 
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HAKE OF PBOPBIETOB OF OOFYBIGET lOi 

See Copyright. 

HE EXEAT BEOHO— Prae^tVe.] Upon evidence 
that a.Defendantf who has been ordered by decree 
in an administration suit to pay into Court on or 
before a certain day the balance admitted by his 
answer to be due from him to the estate, is about 
to leave the country, a writ of ne exeat may be ob- 
tained against him by his co-Defendants, the exe- 
cutors, although the day to which the time for 
payment was extended has not arrived. Sobet v. 
SOBEY ------ 200 

« HEFEEWS AHD HIEGES **—Nephcw% and Nieces 
of Tes^tor*8 Wife.'] Eesiduary gift in trust for 
*' my nephews and nieces living and the issue of 
any my nephews and nieces dead before me.^' 
Testator left brothers and sisters, but never had 
any nephews or nieces of his own ; — Held^ that 
his wife's nephews and nieces were entitled to the 
gift. Shesbatt v. Mountfobd - - 805 

HEXT OF XIK — Gift of personalty to heirs 110 
See •* Heirs." 

HOTAEY— Proct/ce —Affidavit — Foreign Notary 
—15 A 16 Vict, c. 86. «. 22— Consent of Solicitor for 
Defendant.] ' Affidavits made on behalf of the 
Plaintiff, sworn abroad, before a notary at a place 
a considerable distance from the residence of any 
of Her Majesty's consuls, were, on the written 
consent of the solicitor for the Defendant, allowed 
to be filed. Lyle v. Ellwood - - 67 

HOTIGE — Allotment of shares - - 18 

See Acceptance of Shares. 1. 

Cruss-examination of Defendant - 102 

See Notice op Examination. 1. 

Determination of g^uarantee - - 311 

See CoNTiNuiNQ Guarantee. 

Examination taken abroad - - 213 

See Notice of Examination. 2. 

Mortgage of policy of insurance— Bankruptcy 

of assured - - - - 26 

See MoRTOAGE of Poucy. 

HOTICE OF EXAMTHATIOH— Praceice— CroM- 
examinaiian — Iten^ of Account — Insufficiency of 
Notice.] Whero an accounting party is served 
with notice of cross-examination on his accounts, 
it is not sufficient to inform him that all the 
items except one are objected to, but the notice 
must specify the points on which the cross-exami- 
nation is to proceed. MgAbthtb v. Dudgeon. 

[102 

2. — Practice — Evidence — Order of the ^th 
of Fehruaryf 1861, Bute 22— Foreign Examina- 
tion.] The order of 5th of February. 1861, Rule 22. 
requiring the party summoning a witness to give 
to the opposite party ^' forty-eight hours' notice at 
least of his intention to examine or cross-examine 
such witness," will not be applied strictly in the 
case of an examination taken abroad before exa- 
miners specially appointed.— iSemble. an objection 
to a deposition on the ground of irregularity 
should be taken at the hearing when the deposi- 
tion is tendered in evidence, and not by motion to 
take it off the file. De Brito v. Hillel 218 



OFEHIHO BIDDIHOa-Sale by Courtx-Valuatioii 
of timber - - - - 279 

See Valuation of Timber* 

OSBEB Am) l]iJSPOSrn01[—Bankruplcy--Re' 

puted Oumer$hip — BtU of Sale executed before, but 
registered o fiery the filing of a Petition for Liqui- 
dation, — Possession of Grantor to continue tiU 
Default in Payment on Demand — BaiOsmptry 
Act, 1869 (32 & 33 Vict. c. 71), s. 15, «*-#. 5.] 
A bill of sale was executed on the 0th of January. 
1872. On the 23rd of January the grantor filed 
a petition for liquidation. On the 30th of 
January the bill of sale was registered, and on 
the 12th of February the trustee under the lioui- 
dation took possession of the property. The Dill 
of sale provided that the grantor should continue 
in possession of the property until default in pay- 
ment upon demand of what should be due to the 
grantee. The grantor remained in possession of 
the property until the 12th of February, no 
demand for payment or possession having been 
made by the grantee. On that day the grantee 
authorized an agent to take possession, but no 
possession was taken by him : — Held (reversing 
a decision of the County Court Judge at Jfan- 
chester), tliat the trustee was entitled to the 
property as against the bill of sale bolder. Goods 
comprised in a bill of sale, which entitles the 
holder to take possession upon default in payment 
after demand, remain, notwithstanding the regis- 
tration of the bill of sole, until demand is made, 
in the reputed ownership of the erantor. Obser- 
vations upon Ashton v. Blackmauf (Law Bep. 
9 £q. 510), and Ez parte Haman (Law Bep. 
12 Eq. 598). Ex parte Harding. In re Fas- 
bbotheb - - - - - 



OFFIOIAL ASSIOHEE— Foreign insolvency 
See FonELGN Insolvency. 
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PAID-UP 8HABES — Subscriber of memonndnm 
See Subscriber of Memorandum. [407 

PASE27T AND GHUD— Advancement — ^Beserra- 
tion of interest by father - - 55 

See Advancement, 

PAEOL TBXTST— Promise to testator on his death- 
bed - - - - - Sl» 
See Secret Trust. 

PASTIES — Cross-examination of— Notice 102 
See Notice of Examination. 

PAETinOK fiUrr— Declaration of BighU of 
Parties — Sale — FurtJier Consideration Beserveti— 
Costs.] Where infant Plaintiffs prayed for a 
declaration that premises were divisible amongst 
them and a Defendant, and that the costs of me 
suit misht be taxed, and the Plaintifis* costs 
declared to be a charge on tbeir shares ; for a 
partition^ or sale, and, after payment of the ooets, 
for a division of the proceeds, the Court made a 
declaration as to the rights of the parties, and 
directed a sale, but declmed to make any order 
as to the cost:) until the further consideration of 
the cause. Form of decreo in Young v. Tcwng 
(Law Hep. 13 Eq. 175, n.) and France v. France 
(Law Bep. 13 Eq. 173) not followed. Davet r. 

WiETLISBACH - - - - .- 869 

PAETHEBSHIP— Bankruptcy of parlner--Sct- 
off - - - - - » 

See MnTAL Credit. 2. 
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PABTNEB8HIF— con/tnued. 

Conversion — Land involved in trado 402 

See Conversion. 

Copyright — Name of finn - - 104 

See OOPYBIQHT. 

PATENT SUIT — Injunction — Ditcovery — Names 
and AddresseB of Purchasers — Names and Ad- 
dresses of Agents.] A patentee of improvements in 
brick-cntting machines, who was a manufactnrer 
of the machines by an agent at the agent's works 
and not a licenser, having obtained a perpetual 
injunction against Defendants, who were also 
manufacturers of brick-cutting machines, from 
infringement, the Defendants were ordered to file 
an affidavit statiilg the number of machines 
made by them since the date of the patent, and 
the names and addresses of the persons to whom 
the same had been sold, and of the agents con- 
cerned in the transactions. Upon motion to vary 
the order : — Held, that the PlaintifT was entitled 
to have discovery of the names and addresses of 
the purchasers, but not of the agents concerued, 
there being nothing to sliew that any agents had 
been employed. Mukbay v, Clayton - 115 

PAYMSHT— By way of penalty - - 36 
Relief against Penalty. 

Into Court — Absconding Defendant - 200 

See Nb exeat Regno. 

Into Court — Court of Chancery Funds Act — 

Securities - - - - 316 

See Chancery Funds Act. 

Into Court— Trustee Relief Act— Costs 194 

See Tblstees Relief Act. 

Out of Court — Deposit by railway com- 

pany ----- 108 
See Deposit by Railway Company. 

To one trustee - - - - 204 

See Payment to one Trlstee. 

PAYMENT TO ONE TEUSTEE— Breacft of Trud 
— Solicitor dealing with Trust Estate — Discharge.'] 
A firm of solicitors having been employed by the 
trpstees of a will to receive the proceeds of the 
testator's real ebtate, which had been taken by a 
railway company, paid over the money to one of 
such trustees without the receipt or authority of 
the other. The money having been lost to the 
estate by the insolvency and death of the trustee 
to whom it was paid : — Held, that the receipt of 
one trustee only (though also an exc<^tor) was 
not a sufficient discliarge to the solicitors for the 
money which they had received by the authority 
of the two, and that they were personally liable 
to make good the loss which had resulted to 
the trust estate from such improper payment. 
Lee v. Sakkey - - - - 204 



PENALTY— Relief|gain8t - - - 86 

See Relief against Penalty. 

PETITION— Advice of Court— 22 & 23 Vict. c. 35 
— English and Irish trustees - 68 
See Petition fob Advice op Coibt. 

Settled Estates Act - - 66, 284 

See Settled Estate Act. 1, 2. 

PETITION FOB ADVICE OF COUET— Pra<rftVc— 
22 & 23 VicL c. 85. s. 30— English and Irish 
Trustees — Jurisdiction — Service of Pdition.'] On 



PETITION FOB ADVICE OF GOUBT— con(mue(/. 

a Petition (not served on any person) by English 
and Irish trustees under the 22 & 23 Vict. c. 35, 
8. 30 (the domicil of the testator and the tenant 
for life being Irish and English respectively) for 
the opinion of the Court as to the power of the 
trustees to make certain investments, the Oomi, 
there having been no application to the Court of 
Chancery in Ireland, exercised jurisdiction, and 
did not require the Petition to he served on any 
one. In re Fbench's Trusts - - 68 

PLEADINGS — ^Multifariousness — Disooyery of par- 
cels 142 

See Identity op Parcels. 

«— •— Plea of fraudulent preference - - 229 

See Fraudulent Pretebbnce. 

- Plea that Defendant is not executor - 79 

See Executor db son Tort. 

FLEDOE— Factor— Letter of hypothecation 69 
See Registration of Bill of Sale. 

POSTING LETTER— Notice of allotment - 18 
See Acceptance of Shares. 1. 

POWEB — Defective appointment — Life interest 
with power to appoint by will - 807 
See Defective Appointment. 

PBACTICE—Abscondmg Defendant - 219,257 

See Contempt, Process op. 
Privileged Communication. 
Affidavit taken abroad - - - 67 

See Notary. 

Attorney-General— Costs, charges^ and ex- 
penses - - - - 294 
See Costs of Attorney-General. 

Costs in Administration suit - 16, 161 

See Costs in Administration Suit. 1,2. 

Costs of successful Appellant — Appeal from 

County Court - - - 245 

See Costs of Appeal. 

Court of Chancery Funds Act, 1872. 316 

See Chancery Funds Act. 

Cross- exftmiiiation of Defendant — Notice 

See Notice op Examination. 1. [102 

Discovery —Patent suit - - 115 

See Patent Suit. 

Examination taken abroad — Notice - 218 

*y€« Notice of Examination. 2. 

Interrogatories by Defendant - - 302 

See Interrogatories by Defendant. 

Ne exeat regno - - - - 200 

See Ne exeat Regno. 

Partition suit— Costs - - - 269 

See Partition Suit. 

Payment out of Coiurt — Deposit by railway 

company - - - - 108 

See Deposit by Railway Company. 

Petition for advice of Court - - 68 

See Petition for Advice of Court. 

— ^ Privileged communication - - 257 

See. Privileued Communication. 

Pro confesso - - - - 259 

See Pro Confesso. 

Rectification of deed — Form of order 247 

See AIiBTAKE IN Deed. 



428 



INDEX. 



[Eo. Vol. XV. 



FBACnCE — eontinued. 

Sale by Court — Auction — ^Private t^der 

See Sale in Ghambebs. [160 

Sequestration - - - 866, S98 

See Seqvestbatton. 1, 2. 

Settled Estates Act - - 66, 284 

See Settled Estates Act. 1, 2. 

Special case — ^Fictitious statements - 86 

See SFEaAL Case. 

Transfer of fund in Court to Court of 

Chancery in Ireland - - 173 

See Tbansfek of Fukd in. Coubt. 

Trustee Act, 1850 - - - 78 

See Tbustee Act. 

» 

FBKFEREHTIAL DEBTS — Bankruptcy Act, 1869 
(32 & 33 Vid. e. 71), 9. Z2— Payment in fvJX— 
Wages and Salaries — Compofition.'] A school- 
master filed a petition for liquidation, and his 
creditors resoWed' to accept a composition. Among 
the creditors were a music master and a drill 
sergeant, who were engaged by the term to attend 
the school twice a week, at a fixed payment per 
hour or per lesson, to give lessons to the pupils : — 
Held, that the sums due to these creditors were 
not preferential debts within sect. 32, sub-sect. 2, 
of the Bankruptcy Act, 1869:— HeW, also, that 
sect. 32 has no application to the case of a com- 
position. JB!x parte Walteb. In re Heath 412 

PBESUMPnOK^Advancement by father - 6b 
See Adtancement. 

PBIOSITT— Judgment against executor - 270 
See Judgment Cbeditob. 

— Mortgages by infant and by same person 

when adult - - - - 260 

See MoBTOAOE bt Infant. 

Mortgage of policy of insurance — Bank- 
ruptcy — ^Notioe - - - 26 
See Mobtgagb of Policy. 

FBIVmSOED COVUVmCATlGS^Practiee— Ab- 
sconding Defendant — ScUeitor and Client — ClienVs 
Address."] The Court will not make an order upon 
a solicitor compelling him to disclose the address 
of his client (a Defendant) who has absconded, 
and whom Plaintiff seeks to serve with a stibvoend 
duces tecum to compel his appearance at the near- 
ing with documents material to the Plaintiff's case. 
Heath v. Cbealock - - - - 267 

PEG COITFESSO — Practice — Serviced Upon evi- 
dence that an absconding Defendant, against 
whom an order had been made for taking the 
bill pro con/esso, had not been heard of, that his 
address was unknown, and that he was believed 
to be stiU out of the jurisdiction, the Court dis- 
pensed with service upon him of the decree made 
on the nth of Novemoer, 1872, upon the bill as 
taken pro eon/esso, Manseb v, Manseb - 259 

PBOTECTOB 01* SETTLEMZHT — Fines and Re- 
eoveries -4d (3 A 4 Will, 4, c. 74), s. 32— 274c office 
survives."] A testator devised all his real estate to 
the use of his sod George for life, with remainder 
to his first and other sons successively, in tail 
male, and the testator appointed two persons, not 
including the tenant for life, to be protectors of 
the settlement under the 32nd section of the Fines 
and Becoveries Act There was no provision for 



PBOTECTOB OF BETrVEMXST— -continued. 

filling up a vacancy in the ofSce of protector. 
The tenant for life conveyed his life estate to his 
son, the Plaintiff, who was the first tenant in taiL 
One of the protectors died, and the survivor joined 
with the tenant in tail in a disentailing deed ; the 
estate was then sold to a purchaser for an estate in 
fee simple : — HM^ that the estate was elfectimlly 
barred by the surviving protector having joined 
in the disentailing deed, and a demurrer to a biQ 
for specific performance of the contract for sale 
was overruled: Held, also, that where a doubt 
arises upon the validity of a title, the decision of 
the Court removes the doubt, and specific petfoim- 
ance will be enforced. — Bell v. Holtbt - ITS 

PUBCEASEB — ^Patent article — Discovery of name 
and address - - - - 115 

See Patent Sltt. 



BAHWAY COMPABT — Compulsory powers — 
Infant devisee - * - 76 

See Tkcwtee Aot. 

Deposit by - - - - 106 

See Deposit bt Railway Company. 

BECEIFT — One of several trustees - - 20ft 

See Payment to one Tbustee. 

BECITAL — Composition deed — Forfeiture clause 
See Fobfeitube Clause. [31ft 

BBOTITICATIOH— Deed— Form of order - 2ft7 

See Mistake in Deed. 
Register ----- 874 

See Winding-up Petition. 

BEOISTEB— Rectification of - - 27ft 

See Winding-up Petition. 

BE0I8TBATI0H— Bill of sale— Reputed owner- 
ship ----- 22« 
See Obdeb and Dispositioh. 

Bill of sale — Letter of hypothecation 60 

See Registbation of Bill or Sale. 

Lands Registry Act - - - 156 

See Land Tbansfeb Act. 

Order of Court of Chancery — Judgment debt 

— 27 & 28 Vict. c. 112 - .896 

See Sbqlbstbation. 2. 

REGISTRATION OE BILL OF SALE— ^onibnipCey 
Act, 1869— Bills of SaU Act (17 <fc 18 Viet. c. 36>~ 
Factcrs Act (5 <fe 6 Vict. c. 39)— Letter ofHypoOteea- 
tion — Equitdble Charge — Bill of Sale — Bepuied 
Ovmership.'] A., being a fuctor and warenoose 
keeper, by letter of hypothecation pledged to B. 
certain wools to secure a sum of money. No de- 
livery of the warrants for the wools was made, 
but a promise to deliver them on the following 
morning was added at the foot of the letter. After 
being pressed daily to deliver the warrants, A. 
absconded. B. thereupon obtiAied from A.*s derk 
the keys of the warehouses and possession of the 
wools. A. was a few days afterwards adiodioited 
bankrupt. The wools belonged to third parties, 
who had, however, been under advances firom the 
bankrupt, and made no claim : — Bieli, that the 
letter created a good equitable charce; tiiAt it 
did not rcouire registration under we Bills ef 
Sale Act ; that the goods were not in the Ofder 
and disposition of the bankrupt ; that the ttanaus 
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BE6IBTBATI0H OF BILL OF BKLZ-eontinued. 

tion ^as a valid pledge under the Fctctors Act ; 
and that B. had a good title against the trustee irr 
bankruptcy. Ez parte Nobth Western Bank. 
In re Slbe ----- C9 

"BELAHOHB"— TTt'ZZ— Cojwertie^'oii— Time when 
Class to he ascertained— Joini TenancyJ] Testa- 
trix directed all her property at the death of A. 
and B. ** to pass to my relatives in America ** ; — 
Held, Uiat the class was to be ascertained at the 
death of the testatrix ; and that all her next of 
kin in America then living were entitled as joint 
tenants. Eagles v. Le Bbeton - - 148 



a. 



WtOr—CkmstrxKiion^ Testator, after 



^ving legacies to various persons, describing 
their relationship, including a person described as 
hid niece, but in reality illegitimate, and persons 
connected by affinity, directed that if the whole of 
his property made more than the whole amounts 
mentioned in his will, it should be divided 
"arnongst my relations in proportion to their 
separate amounts " : — Hddt that only such of the 
legatees as were blood relations were entitled under 
the residuary gift. Hibbebt v. Hibbebt - 872 

BELIEF AGAHrST "B^SALTY— -Claim under an 
Award — Payment ordered to he made as a Penalty 
— Whether recoverable infvU, or to the extent only 
of sueh Damages as the Court might assess."] An 
action at law was by consent of the parties referred, 
and the arbitrator awarded and ordered that the 
Defendant in the action should pay to the Plaintiff 
in the action an annuity of £1200 a year for life, 
and that, ** in order to secure the annuity," the 
Defendant should, within two months, purchase 
and convey to trustees, on behalf of the Plaintiff, a 
government annuity of £1200 a year, and that if 
tor any reason the annuity should not have been 
legally secured before the last dav of the second 
month from the date of the award, then, in addi- 
tion to the annuity, a further sum of £100 should 
become due and payable by the Defendant to the 
Plaintiff on the last day of the second month, and 
a like simi of £100 on the la&t day of each succes- 
sive month, until such annuity should be legally 
secured ; and the award added : ** These monthly 
payments are to be considered as additional to the 
payments due in respect of the annuity, and as a 
penalty for delay in the legal settlement of the 
same." — No annuity, as directed by the award, 
having ever been purchased ; the Plaintiff having 
been adjudicated a bnnkrupt; the Defendant 
having died; and the £1200 a year and £100 a 
month having been regularly paid to the Plaintiff 
and her assignees up to the Defendant's death, 
but not since; upon claim by the assignees to 
prove agoin&t the Defendant's estate for the 
payments due in respect of the annuity, and of 
the monthly payments accrued due bince his 
death .—Held, that the £100 a month, though 
called a penalty, was not to be regarded strictly 
as such; and ihat the assignees were entitled to 
prove for the arrears both of the annuity and the 
£100 a month. PARFiTr v. Chambbe. Ex j^arie 
D'Alteybao ----- 86 

B£]E0T£N£88~Damage — Loss of trade • 876 

See CoHFENSATioN vm)Er Laitts Clauses 
Act. 



BEHT— Set-off— Bankruptcy 
See Mutual Cbedit. 



sa 



1. 



BEFUDIATIOK of SHABES— Conditional appli- 

- - - - &6 



cation 

See Acceptance of Shabes. 



2. 



- 223 
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BEPUTED 0WHEB8HIP 

See Obdeb and Dibfosition. 

Letter of hypothecation 

See Registbation of Bill of Sale. 

BESCniDINO COHTBACT— Suit for specific per- 
formance—Absconding Defendant 219- 
See CoNTEUFT, Pbocess of. 

SESIDE9CE — Succession duty - - 1 

See Succession Duty. 

EESTBAIHT OF TRADE— 7o»d if unnecessarily 
extensive."] A covenant by a clerk and traveller 
with a firm of brewers that he would not, during 
his service or within two years afterwards, either 
directly or indirectly, sell, procure orders for, or 
recommend, or be in anywise concerned or engaged 
in the eale or recommendation, either on his ownt 
account or for any other person, public company 
or corporation, of any Burton ale or porter brewed 
at Burton, or offered for sale as su<m, other than 
the ale, beer, or porter brewed by the Plaintiffs : — 
Held, void, as unnecessarily extensive. Allsoffv. 
Wheatcboft ----- 59 

BALABY — Payment in bankruptcy - 412 

See Pbefebential Debts. 

SALE — By Court — Costs of mortgagee - 16 
See Costs in Adhinistbation Suit. 1. 

By Court— Partition suit - - 269 

See Pabtttion Suit. 

By Court— Sale by private tender - IfiO' 

See Sale in Chambebs. 

By Court— Settled Estates Act 

See Settled Estates Act. 

By Court — ^Valuation of timber 

See Valuation of Timbeb. 

Railway Company — Compulsory powers 

See Tbubtke Act. 



2. 



- 284 



- 279 
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SALE IN CRiXBEBA— Practice— Order directing 
Sale hy PMie Auction — Saie hy Private Tender Jl 
Although, in pursuance of an order of Court direct- 
ing a sale of real estate by public auction, an 
attempt has been made to sell by public auction 
and has failed, the property cannot be sold other- 
wise than by public auction until a proper order 
for the purpose has been obtained, and any pre- 
vailing practice at Cliambers to the contrary is 
irregular. Bebby v. Gibbons. Ex parte Lee 160 

SECBET TRVtFI—Will—AhsoluU Bequest— Hus- 

hand and Wife — Marital Bight.] Testator gavo 

the residue (which amounted in value to about 

£6500) of his personal estate upon trust to permit 

a married woman to receive the income during 

her life, with remainder after her death for the 

benefit of her children, and if no children, for the 

husband absolutely. In the event of the death of 

the wife in the lifetime of her aunt N., testator 

' directed that the then legally secured income of 

I the aunt, if below £250 a year, should be msde up 

j to that amount. — From the death of the testator. 
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'SEOSET TRV^— continued. 

in April, 1861, down to February, 1865, an annuity 
of £300 was regularly paid to N.^ by arrangement, 

'Out of the husband's banking account ; out the 
wife having eloped in September, 1864, the pay- 
ment was, after the above date, discontinued. — ^In 
1869, the bill was filed by .Y. against the husband 
and wife, alleging by amendment, after the answer 

t>f the wife (who supported the Plaintiff's case) 
had come in, that the husband and wife both 
promised the testator, at his request, on his death- 

'bed, to make an allowance of £300 a year to the 
Plainti£^ and praying for a declaration that the 
income of the testator's residuary real and per- 
sonal estate " was and is subject to a trust " for 
the payment of £300 a year to me Plaintiff during 
the wife's life, if the Plaintiff should so long live; 
and for payment of the arrears of the annuity by 
the husband. — The husband denied having made 
any such promise ; but it having been found as a 
result of the evidence that a promise, as alleged, 
was made to the testator by the wife, and was 
assented to by the husband : — Heldt that the in- 
come of the testator's estate was subject to the 
alleged trust ; and an account and payment ordered 
accordingly. — No costs allowed to the Plaintiff, 
who was merely a nominal suitor; the suit being, 
iu substance, that of the wife. — McCormick v. 
Grogan (Law Rep. 4 H. L. 82) followed. Norris 
V, Fbazeb ----- 818 

:SEQ^VliaTBJLTlGS— Practice— Execution of De- 
crees and Orders— What may he taken — Dividend 
of Fund in Court."] A dividend of a fund in 
Court, the income of which had been ordered to 
be paid to the separate use of a married woman, 
'who was entitled to the same for life for her 
separate use without power of anticipation, fell 
due four days before the issue of a writ of seques- 
tration for costs ordered by the Court for Matri- 
monial Causes to be paid by the married woman. 
Notice of the issue of the writ having been given 
.at the Paymaster-General's office, payment of the 
dividend had been refused. Upon petition : — 
Meldj that the sequestrators were entitled to take 
so much as necessary of the dividend in satisfac- 
tion of their demand. Claydon v. Finch 266 

8. AdministraiionSuit—Defendaid ordered 

to pay Moneys into Court — Regidration — Contempt 
—Sequestration of Real Estate— 21 & 28 Vict. c. 1 12 
— P^ition by Plaintiffs for Sale of Real Estate 
refused — Costs.] A Defendant in an administra- 
tion suit failed to comply vnth an order (which 
had been registered) directing him to pay two 
sums of money into Court to the credit of the 
cause. Sequestrators, under a writ issued oy the 
Plaintiffs, having entered into possession of the 
Defendant's real estate, a Petition was presented 
by the Plaintiffs, under the Act to amend tlie 
liaw relating to future Judgments, Statutes, and 
Recognizances (27 & 28 Vict. c. 112), praying that 
such real estate might be sold and the proceeds 
applied in payment of the moneys due from the 
l^fendant: — Heldy that the Plaintiffs were not 
creditors to whom the real estate of their debtor 
had been delivered in execution, and Petition dis- 
missed accordingly. Johnson v. Bubgess - 398 

SERVICE— Order to take bill pro confesso - 26^ 
See Pbo Confesso. 



SEBLYICE— continued. 

Petition for advice of Court - - 68 

See Pktition fob Advice of Coubt. 

SET-OFF— Bankruptcy - - - 39,93 

See Mutual Cbedit. 1, 2. 

SETTLED ESTATES Afft— Practice— Presentaim 
of Petition — Advertisements — Marriage of Femal« 
Petitioner.'] A spinster, with others, presented a 
Petition under uie Leases and Sales of SdM 
Estates Act^ 1856. After the publication of adTcr- 
tisements, but before the hearing of the Petition, 
she married. Fresh advertisements, and the ei- 
amination of the married woman, were dtspen!i<3<l 
with. In re Marshall's Settled Estates 66 

2. -^— Person of Unsound Mind not so fauwi 
hy Inquisition—Order madCj under s. 36 of A'i, 
appointing a Guardian— Sale of Estate by th 
Court — Objection to Title by Purchaser aUovfl] 
On a petition presented under the Leases aud 
Sal4^ of Settled Estates Act, an order was made for 
the sale of an estate to which A. B., a person of 
unsoupd mind, but not so found by inquisitioD, 
was entitled for life in remainder. A. B'i 
brother had been previously appointed, under the 
35th section of tne Act, the guardian of A B. 
and of certain infants, for the purpose of consent- 
ing on their behalves to the application, and he 
was 'to be at liberty on behalf of the infants w 
consent. The order for the sale was made upoQ 
hearing counsel for A. B. by his guardian, and 
the guardian by his counsel consenting. Thr 
purchaser objected to the title on the ground that 
onlva committee properly appointed could consent 
on behalf of A. B. : — Hddy that the objection was 
well founded ; and a summons taken out by th* 
vendors to compel the payment of the balance- '.f 
the purchase-money, interest, and the costs. ^Xxi- 
missed. In re Venner's SetUed Estates Act (Law 
Rep. 6 Eq. 249) considered. In re Clough's 
Estate- - - - - - 284 

SETTLEMEKT— Expression of intention to settle 
See Mabriage Contract. fl21 

Succession Duty - - - 1 

See Succession Duty, 

BOLIGITOE— Breach of trust—Pavment to oiio 
trustee - - - - 204 

See Patitent to one Trustee. 

Country — London agent — Lien. - 298 

See Country Solicitor. 

Privileged commimication - - 257 

See Privileged Communication. 

SPECIAL ChSE — Practice- Jurisdiction — Fic- 
titious Statements in Oaw.l On a special c;i?** 
raising questions of legal limitations at the in- 
stance of a Plaintiff not in possession, the Court 
declined to make any order or to entertain any 
fictitious question as to title deeds or accounts iti 
order to found jurisdiction. Key v. Key (4 D. M. 
& G. 73) observed on. Forshrooh v. Forsbrook 
(Law Rep. 3 Ch. 93) distinguished. Pbtsb r. 
Pryse ------ 86 

SFEGIALTT DEBT— Judgment against executor 
See Judgment (SaDiTOB. L^70 

SPECIFIC DEVISE—Deviflee and heir-at-law- 
Devise for payment of costs - 175 
See Mabsballing. 
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SFSCEnC PSBTOBXAHCE — Absoonding De- 
fendant — R«aemding contract - 219 
See CoiTTBiiFT, Fbocbbs of. 

Doubtful title —Removal of doubt - 178 

See Pbotector of Settlsmemt. 

STATUTEB : 

8 Geo. 2. c. 13. s. l-^Copyright 
See CoPTSiGHT. 

51 Geo. 3. c. 115, s. 2 — Church Building 
See Church Building Acts. 

10 Geo. 4, c. 56, 9s.^,2Q^BwUing Societies 

[883,8M,n. 
See BuiLDnra Soodbty. 1, 2. 

3 & 4 Will. 4, c. 42, 8. 2^--Amendfnent of the 
Law ----- 394 

See AlIALGAMATIOK OF Ck>MPANIBB. 2. 



tftAJJJTIB^continued, 

32 & 33 Vict. c. 71, s. 39 

See Mutual Credit. 1, 2. 

8.72 - 



30,93 
75 



- 104 I 



61 



See iKJUNCTioir in Bankbuftct. 

33 & 34 Vict. c. 91— CfcrtW IHiahilUies 
See Clerical Disabilities Act. [154 

35 & 36 Vict. c. 44, ss. 3, 6, lO—Chancenj 
Funds - - - - 316 

See Chancery Funds Act. 

SUBFCEirA DUCES TECUM— Absconding De- 
fendant - - - - 257 
See Priyileoed Coioiunigation. 

SUB8GSIBEB OF MEMORAITOTTM— 0>mpany— 
Article of Association — Allotment of Paidrup 



n a. A mn-11 4 i^A tu» -Eij J n '• I Shares — Agreement,'] W. />., one of the seven 

3 & 4 WiH^, c. 74, R. S2-^Fines and Beeacertes . persons who subscribed the memorandum of asso- 

^06 Proteotob of SETrLBMENT. [178 ^jj^tion of a company, to work a certain conceflsion, 

6 & 7 Will. 4, c. 82, s. ^—Building Societies agr^ to take 100 shares. A recital of the articles 

[»8'» 5**i ^ of association was that E,, who assigned the con- 

See Building Society. 1, 2. , cession to the company, had agreed to cause to be 

5 & 6 Vict. c. 39 — Factors Act - 69 allotted to the persons subscribing the articles. 

See Begxstration of Bill of Salb. shares to be deemed fully paid up, and the 5th 

8 Vict. c. 18, 8. 6H— Lands Clauses Art 376 article stated that the shares of each subscriber 

See Compensation under Lands Clauses of the memorandum should be allotted to him as 

Act. I fully paid up, and that a competent number of 

10 & 11 Vict. c. 96^Trustees BeUef Act 194 shares should be allotted to K in pursuance of 

See Trustee Relief Act. | the arrangement which had been previously come 

12 & 13 Vict c 106, 8. ni-^BanJcrupteu 93 ^. The com^ny wm registered on the 22nd of 

- -- - - '^ '' September, I860, and on that day the directors 

issued to £., for work already done, &c.. &o., 

£50,000 in debentures and 4000 share.^. IT. I). 

I was a director. — On the 3rd of October, I8G0, E. 

'^ requested the secretary to place shares of the 



See Mutual Credit. 2. 

13 & 14 Vict c. SS^Speeial Cases 
See SpEaAL Case 

c. eO—TrusUe Act 



86 



See Trustee Act. 4000 in the names of the persons mentioned, W. 

15 & 16 Vict, c, 86, 8. 22— Chancery Improve- \ D. being one of them, for 100 shares. The com- 
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67 , pany was afterwards ordered to be wound up. The 
official liquidator placed the name of W. D, on 
the list of oontributories in respect of the 100 
shares for which he subscribed, and on summons 
asking that a call of £3 a share might be made : — 
Held, that W, D.'s name had been rightly placed 
on the list ^^^ that he must pay the call, and 
that it Was not competent to persons who had 
bound themselves by the memorandum to take 
23^ ^^^ P^Y ^^^ sharea, to introduce an article into 
the articles of association to the elTect that they 



ment 

See Notary. 

16 & 17 Vict. c. 51. 8. 1 — Succession Duty 

See Succession Duty. 

17 & 18 Vict c. 36— 5i7Z« of Sale - 

See Registration of Bill of Sale. 

19 & 20 Vict. c. 120, s, 20'-Setaed Estates 

Ad ' - - - - 66 
See Settled Estates Act. 1. 
8.36 - - - 

01 /ol ^T^af^^^t"^'. r , ' d^ould not be called upon to pay anything. -Peff. 

21 k 22 Vict. c. 98. 8. 35— ^oZ (?oremme»U ^^ ^^ ^ 5 chf 11) observed upon. In re 

bee General Line of Buildings. [169 . Anolo-Mobavian Hungarian Junction Railway 

22 & 23 Vict. c. 35, S. 3O~-Xat0 of Property I Co>fPANY. Dent's Case - - - 407 
^ See Petition fob Advice of Court. [68 1 bTTCCESSIOH DUTY-Foi^n Domicil^Settlement 

20 & 26 Vict. c. 53, s. 34— Xand Transfer •. ^Residuary Estate.] By a marriage settlement 

See Land Tbansfeb Act. [166 executed in England the husband assigned to 

27 & 28 Vict. c. lU-^udipnenis - 898 trustees (all domiciled and resident in England) 

an EMglish policy of assuronce, effected on his 
own life for £2000. payable at tlie expiration 
of six Months after his death, and a sum of 
£1047 Ss, Sd. Consols, and covenanted to pay to 
the trustees within thjree years a sum of £1000 ; 
and it was declared that the policy moneys and 
the £1000 should be held upon trusts for mvest^ 
ment and payment of the income to the wife for 
life, and then to the husband for Ufe, and then for 
division among the children of the marriage. Tho 
husband died within three years, having been at 
the time of his marriage, and thenceforth, up to 
the time of his death, domiciled in Sew South 
L 2 



- 108 



See Sequestration. 2. 
c. 121 — Railufay Construction 

See Deposit by Railway Company. 
28 & 29 Vict. c. 99, s. IS^County CourU 83 

See County Coubt Appeal. 
32 & 33 Vict. c. iQ^Administration of Assets 

See Judgment Creditob. [270 
c. 71, 88. 6, 59, 65. 80, S2-'Bankruptcy 

See Bankbuptcy JusiSDicnoN. [281 
8. 15, snb-s. 5 - - <823 

Sie Order and Disposition. 

- 412 

.^{^ PliEFEBENTlAL DeBTS. 

Vol. XV. 2 
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flirO0E88IOH DUTY— «on<mu«(2. 

Walea. The wife Burviyed only three months, 
and left one child, the Plaintiff^ who wa» also 
domiciled abroad. At the time of the wife's 
death neither the policy moneys nor the £1000 
ooyenanted to be paid to the trustees of the settle- 
ment had 'been paid to tbem: — Eeld^ on the 
authority of Attomeij- General v. CamjpieU (Law 
Bep. 5 H. li. 524), that succession duty was pay- 
able by the Plaintiff on the funds to which he 
became entitled under the settlement. — ^By his 
will the husband appointed trustees and executors 
in New South Walee to collect his residuary estate 
(which was all locally situate in that country^ 
and transmit the same to trustees and executors 
in Englandf who were to invest the funds so 
transmitted in Government funds or real securi- 
ties, and pay the income to his wife for her life, 
and after her death to divide the same among the 
children. At the time pf the wife's death no 
part of the residuary estate had reached the 
hands of the English trustees, but large remit- 
tances were afterwards made to them: — Jffeldf 
that no succession duty was payable by the Plain- 
tiff on the funds to which he became entitled 
under the will. Ltall v. Lyall - - 1 

SUBETT — Guarantee— Death of guarantor' 811 
See GoNTiNUiNG Guabanteb. 

— r Interest on money paid by - - 43 
See Intebsst on Paykent bt Subett. 

BUAVivOB8HIP— Joint protectora of settlement 
See Pbotectob of Seitexmvnt. [178 



TAZATIOK OF C06T8--Attomey-General - 
See Costs of Attobnbt-Gbmeiul. 
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Tims — ^Appeal from County Court 
See CouNTT CouBT Appeal. 



- 183 



- 166 



TITLE— Indefeasible - . - 

See Land Tbansfeb Act. 
Identity of parcels - - - 143 

See Identity of Pabcels. 

TEADE— Loss of— Indirect injury - - 876 

See CoMPEsrsATioN umdeb Lands Clauses 

AOT. 

Bestraint of— Covenant - - 59 

See Restbaint of Tbadb. 

TBAHSFEB OF BAIIXBUPTCY — Proceedings 

commenced in wrong (^ourt - 281 
See Bankbuptct Jubisdiction. 

TBANSFEB OF FUHD IK COUBT— Trans/er to 
Court 0/ Chancery in Ireland — Form 0/ Order,'] 
Where a fund in Court in a cause or matter is 
required to be transferred to the Court of Chan- 
cery in Ireland, the proper form of order is. to 
direct that it be transferred to the Accoxmtant- 
General of the Court of Chancery in Ireland, to 
be by him forthwith transferred into his name as 
such Accountant-General to the credit of the 
cause or matter to which it is required to be 
transferred. VArcuAN v. Mabquib of Headfobt. 
Gockbubn v. MXrqvis of Headfobt - 178 

TBAV8FEB OF SEABE6- Infant - - 863 

See Infant Tbansfebee. 

TRVWI — ^Breach of— Payment to one trustee 204 
See Paykent to one TBtsTBE. 

— Promise to testator on his death-bed - 818 
See Secbet Tbusf. 



TBUBIXE — Constructive — Bale to railway com- 
pany — Infant - - - 78 
See Tbusteb Act. 

Costs— Trustees Belief Act - - 191 

See Tbustees Relief Act. 

Payment to one only — ^Breach of trust 204. 

See Pathbnt to one TBrsTEE. 

Petition for advice of Court - -9^ 

See Petition fob Advice of 0)ubt. 

Shares in company — Vendor trustee for pur- 
chaser—Indemnity - - 8^ 
See Infant Tbansfebbe. 

TBUSTEE AOT (13 A 14 Viei. c. 60)— Railteaif 
Company — CompuUory Towers — AgreemeiU. to $eU 
— Infant Devisee— Constructive Trustee.'] Where 
the owner of lands agrees to sell to a railway com- 
pany land which they have power to take for th€^ 

Surposes of their undertaking, and afterwards 
ies, having devised his real estate to an infant^ 
the infant devisee is a trustee within the meaning 
of the Trustee Act, 1850, and a vesting order may 
be made on a Petition under that Act. in rt 
Lowbt'sWill- - - - - 78 

TBXrSTSES BEUEF ACT (10 <£ 11 Viet. e. 96>- 
Payment into CouH-Trustees* Costs,] Trustees 
will not be allowed the costs occasioned by paying 
money into 0>urt under the Trustees Bdief Aet^ 
when they do so for the mere purpose of escaping 
liability, and when there is no reasonable doubt 
as to the performance of their trust. In re 
Elliot's Tbusts - - - - 194 

ULTBA VIBSS— Void amalgamation - 894 
See Aualoamation of Ooupakies. 2. 

TJVLIMITSD COHPAET — Amalgamation with 
limited company ... 260 
See Amalgamation of Companies. 1. 

TJEUQinmATED DAJKAGES— Bankruptcy— Set- 
off - - - - - 80 
See Mutual Cbedit. 1. 

mrSOUHD UNI^PersoD of - - 284 

See Settled Estates Aot. 2. 

YAGATIKO INBOLXSHT— Belinquishment by 
clergyman of his office - - 164 

See Clbbical Disabiutbs Act. 

VALTTATIOH OF TIMBEB— Fiemfor and Purchaser 
— Sale by Court — Mistake — Openina Biddings.'} 
At a sale of an estate by auction under the direc- 
tion of the Court, /. E. having previously been 
informed of the value of the timber, purchased 
lot 2, and agreed to take the timber at the price 
named by the auctioneer. The Chief Clerk con- 
firmed the sale and filed his certificate. It was 
subsequently discovered that the value of the 
timber on a portion of the lot had been, by the 
mistake of the auctioneer, <xnitted : — Heldj on 
summons by the veodors, tbat the purchaser was 
entitled to hold the property without submitting 
to a valuation of the timber.. GBUFtros v. Jone» 
[87a 

VEHDOB AND FUBCHAflEB — Valuatioa of 
timber— Sale by Court - - 279 

See Valuation of Timbbb. 

VULAOB OBEEE— Grant ibr church building 

See Chubch DuiLDiNa Acn. [61 

VOIDABLE TBAHSACTIOV— Mortgage by infant 
See Mobtqage bt Infant. [260 
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WA0EB— Payment in bankniptey - - 418 
See Pbbfk&ential Debts. 

WASTE 01* KAHOS — Grant for church building 
See Chubch Building Acts. [61 

WUL— Absolute gift— Implied life estate 282 
See Gift by Implication. 

Blanks — Names of legatees - - 289 

See Blanks in Will. 

Conversion - - - - 402 

See CoNVEBSioN. 

Death of legatee before testator - 886 

See DsiiTH before Testator. 

Defective appointment — ^Life interest with 

power to appoint by will - 807 

See Defective Affointhent. 

Election - - - 

See Electiok. 

" Heirs "—Gift of personalty 

^ee ** Heibs." 

** Nephews and nieces " 

See ** Nephews and Nieces.' 

•* Relations "— •* Relatives " - 

&«** Relations." 1.2. 

Secret tnist - - - - 818 

See Secret TBrsr. 

WLNDIHGh-TTF — Acceptance of shares— Allotment 
of shares - - - 18, 286 

See Acceptance of Shares. 1, 2. 

Amalgamated companies - 250, 394 

See AXALOAM ATION OF OOMPANIES. 1, 2. 

Interest on money paid by snrety - 43 

See Interest on Payment by Scbety. 

Petition ----- 274 

See WiNDiNO-rp Petition. 



- 389 

- 110 

- 306 
148, 872 



wiaaISQ''U?—tontinued, 

Subscriber of Memorandum - - 407 

^ Subscriber of Memorandum. 

WIHDIVO-TrP FSnnOH— a>n«en< OrderSeeti- 
fieation of Register — Petitions in another branch of 
the Court — Summons to settle Names removed dis- 
missed,"] In Marclf. 1871, /. W., a creditor and 
contributory of a limited company, the directors 
of which had power to accept surrenders of shares, 
presented a petition for a winding-up order, and 
on the 29th of May, 1871, on the hearing before 
Malins, V.C, of the petition, an order was made, 
as on a motion to rectify the register, by consent 
of the parties, rectifying the register by removing 
the names of /. TT. and others. On the same 
29th of May other petitions were presented for a 
winding-up, and on the hearing on the 8th of 
July, 1871, WickenSf V.C, made an order for that 
purpose. A summons by the liquidator to settle 
the name of /. W. (a representative case) on the 
list of oontributories was, in consequence of the 
consent order made by Jfa2tn«. V.G., dismissed : — 
An ex parte application on behalf of another con- 
tributory for leave to take proceedings to dis- 
cbarge the consent order was refnseo. In re 
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WITHE88 — Examination abroad — ^Notice 
See Notice of Examination. 2. 

W0EB8— •* Heirs "—Gift of personalty - 110 

See " Heirs." 
•* Nephews and nieces " - - 306 

See *• Nephews and Nieces." 
« Relations "— ** Relatives " - 148, 87^ 

^6 " Relations/' 1,2. 

WBIT — Ne exeat regno - - - 20O 

See Ne exeat Regno. 
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